Case No: B58YM864
IN THE COUNTY COURT AT KINGSTON-UPON-HULL

Date: 5`h October 2017
Before
District Judge I Besford
--------------------Between
Mrs Kathleen Whalley

Claimant

- and Advantage Insurance Company Limited
Defendant

Mrs E Beazley with Atherton Godfey for the Claimant
Mr N Arora (instructed by BLM Law)for the Defendant

Hearing date: 7th June 2017
--------------------District Judge I Besford
1.This is an application on the Part of the claimant for the court to determine the liability
for costs arising from the late acceptance of the claimant's Part 36 offer on liability.
Subsequent to the acceptance of the offer, the Parties negotiated quantum.
Introduction
2.The claim was in respect of personal injuries arising from a road traffic accident on 11
July 2014. The claim was issued on 7 August 2015 and the Claimant's offer to accept
a split on liability was made on 7 December 2015. The Defendant's time for accepting
the offer expired on 30 December 2015. It was not until after considering the
Claimant's witness evidence that the Defendants accepted the Part 36 offer on 29
January 2016. The delay in accepting the offer was therefore just under one month.
Quantum was agreed in the figure of£10,000 which figure has been paid. The issue in
dispute is whether the Claimant's costs are limited to fixed costs for the entire action
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or whether they are entitled to assessed costs or indemnity costs for the period 30`h
December 2015 to 29`" January 2016.

3.The issue as to the cost consequences of a defendant accepting a Part 36 offer out of
time is an issue upon which there has been much debate and recently a number of
judgements. In April 2016 in the case of Sutherland v Khan (Kingston-upon-Hull) I
and gave an extempore judgement on this issue which has been widely reported. My
judgement has been the subject of much critical analysis and I understand has been
widely relied upon by claimants seeking to recover additional costs beyond the
prescribed fixed costs. I understand that a number of my colleagues have reached
similar decisions to mine, whilst others have not. Recently, there have been a number
of circuit judge decisions on appeal from the district bench. Again, these decisions
have reached differing conclusions. Whilst I have already given judgment on this
issue, the Defendant sought the opportunity to re-argue the issue and effectively seek
a change of position from that I expressed in 2016.

4.This application was originally listed to be heard on 29 December 2016. Due to time
constraints the application was adjourned. Both Parties had filed skeleton arguments
but leave was given for updated arguments. The application was heard on 7 June 2017
but I was aware that HHJ Gosnell had recently heard an appeal on the same point.
This judgment was adjourned to await a transcript of his judgement and further
submissions. These were subsequently received from both Parties in late June 2017,
but since receipt of the submissions further judgements on the same point have been
published. I have not sought further submissions as they did not raise any new issues
that the parties had not already addressed. I am not aware that any of these further
judgements have been appealed.
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5. Where a claim is started under the pre-action protocol for low value personal injury
claims in road traffic accidents, the claimant's costs are fixed. The quantum of fixed
costs depends upon the stage that the action reaches and is set out in Part 45 of the
Civil Procedure Rules.
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6. An action that exits the pre-action protocol, and that is not allocated to the multi-track
becomes subject to fixed costs under 45.29D.

Subject to rules 45.29F, 45.29H and 45.29J, and for as long as the case is not
allocated to the multitrack, in a claim started under the EL/PL protocol the only costs
allowed are
a) fixed costs in rule 45.29E; and
b) disbursements in accordance with rule 45.291.

7. Where a Party makes a Part 36 offer, the consequences of accepting or the Party
making the offer achieving a judgement more advantageous is subject to specific
provisions, many of which differ from the general cost rules. Part 36.1 provides

(1)This Part contains aself-contained procedural code about offers to settle
made pursuant to the procedure set out in this Part(Part 36 offers)
(2)Section I ofthis Part contains general rules about Part 36 offers
(3)Section II of this Part contains rules about offers to settle where the Parties
havefollowed the Pre-Action Protocolfor Low Value Personal Injury Claims in
Road Traffic Accidents (`the RTA protocol') or the Pre-Action Protocolfor Low
Value Personal Injury (Employers Liability and Public Liability) Claims (`the
EL/PL protocol') and have started proceedings under Part eight in accordance
with Practice Direction 8B.

8. Where a Part 36 offer is accepted, the cost consequences are governed by CPR 36.13
which includes a reference to fixed costs regime.

Costs consequences ofacceptance ofa Part 36 offer
(1) Subject to paragraphs (2) and (4) and to rule 36.20, where a Part 36 offer is
accepted within the relevant period the claimant will be entitled to the costs ofthe
proceedings (including their recoverable pre-action costs) up to the date on
which notice ofacceptance was served on the offeror.
(Rule 36.20 makes provision for the costs consequences of accepting a Part 36
offer in certain personal injury claims where the claim no longer proceeds under
the RTA or EL/PL Protocol.)
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(2) Where—
(a)a defendant's Part 36 offer relates to Part only of the claim;
and
(b)at the time ofserving notice of acceptance within the relevant
period the claimant abandons the balance ofthe claim,
the claimant will only be entitled to the costs ofsuch Part ofthe claim unless the
court orders otherwise.
(3) Except where the recoverable costs are fixed by these Rules, costs under
paragraphs (1) and (2) are to be assessed on the standard basis if the amount of
costs is not agreed.
(Rule 44.3(2) explains the standard basisfor the assessment ofcosts.)
(Rule 44.9 contains provisions about when a costs order is deemed to have been
made and applying for an order under section 194(3) of the Legal Services Act
2007j.)
(Part 45 providesforfixed costs in certain classes ofcase.)
(4) Where—
(a) a Part 36 offer which was made less than 21 days before the
start ofa trial is accepted; or
(b) a Part 36 offer which relates to the whole of the claim is
accepted after expiry ofthe relevant period; or
(c)subject to paragraph (2), a Part 36 offer which does not relate
to the whole ofthe claim is accepted at any time,
the liability for costs must be determined by the court unless the Parties have
agreed the costs.
(S) Where paragraph (4)(b) applies but the Parties cannot agree the liabilityfor
costs, the court must, unless it considers it unjust to do so, order that—
(a) the claimant be awarded costs up to the date on which the
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(b) the offeree do pay the offeror's costsfor the periodfrom the date
ofexpiry ofthe relevant period to the date ofacceptance.
(6) In considering whether it would be unjust to make the orders specified in
paragraph (5), the court must take into account all the circumstances ofthe case
including the matters listed in rule 36.17(5).
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9. As this issue relates to the acceptance of an offer outside of the relevant period (36.1(4)
(b)), the provisions of CPR 36.17(5) apply which in turn refer to CPR 36.17(5) which
provides

(S) In considering whether it would be unjust to make the orders referred to in
paragraphs (3) and (4), the court must take into account all the circumstances of
the case including—
(a)the terms ofany Part 36 offer;
(b) the stage in the proceedings when any Part 36 offer was made,
including in particular how long before the trial started the offer
was made;
(c) the information available to the parties at the time when the
Part 36 offer was made;
(d) the conduct of the parties with regard to the giving of or
refusal to give informationfor the purposes ofenabling the offer to
be made or evaluated; and
(e) whether the offer was a genuine attempt to settle the
proceedings.

10. Sub paragraphs(3) and (4)referred to above sets out the additional awards by way of
interest, indemnity costs and additional amounts that flow where a party obtains a
more advantageous judgement.

11. The relationship between Part 45 and Part 36 is dealt with in CPR 36.20 and 36.21.
The relevant Rules are:

Costs consequences of acceptance of a Part 36 offer where Section IIIA of Part 45
applies
36.20- (1)This rule applies where a claim no longer continues under the RTA or
EL/PL Protocol pursuant to rule 45.29A (1).
(2)

Where a Part 36 offer is accepted within the relevant period, the claimant is

entitled to the fixed costs in Table 6B, Table 6C or Table 6D in Section IIIA of
Part 45for the stage applicable at the date on which notice of acceptance was
served on the offeror.
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(3) Where—
(a) adefendant's Part 36 offer relates to Part only ofthe claim; and
(b) at the time ofserving notice ofacceptance within the relevant period the
claimant abandons the balance ofthe claim,
the claimant will be entitled to thefixed costs in paragraph (2).
(4) Subject to paragraphs (S), (6) and (7), where a defendant's Part 36 offer is
accepted after the relevant period—
(a) tlae clai»aant will be entitled to thefixed costs in Table 6B, Table 6C or
Table 6D in Section IIIA ofPart 45for the stage applicable at the date on
which the relevant period expired; and
(b) the claimant will be liablefor the defendant's costsfor the periodfrom
the date ofexpiry ofthe relevant period to the date ofacceptance.
(S) Subject to paragraphs (6) and (7), where the claimant accepts the defendant's
Protocol offer after the date on ~n~hich the claim leaves the Protoc~l—
(a) the claimant will be entitled to the applicable Stage 1 and Stage 2fixed
costs in Table 6 or Table 6A in Section III ofPart 45; and
(b) the claimant will be liable for the defendant's costs from the date on
which the Protocol offer is deemed to have been made to the date ofacceptance.
(6) In a soft tissue injury claim, ifthe defendant makes a Part 36 offer before the
defendant receives a fixed cost medical report, paragraphs (4) and (S) will only
have effect ifthe claimant accepts the offer more than 21 days after the defendant
received the report.
(7) In this rule, "fixed cost medical report" and "soft tissue injury claim "have the
same meaning as in paragraph 1.1(IOA) and (16A) respectively of the RTA
Protocol.

Costs consequencesfollowingjudgment where section IIIA ofPart 45 applies

36.21 — (1) Where a claim no longer continues under the RTA or EL/PL Protocol
pursuant to rule 45.29A(1), rule 36.17 applies with thefollowing modifications.
(2) Subject to paragraphs (3), (4) and (S), where an order for costs is made
pursuant to rule 36.17(3)—
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(a) the claimant will be entitled to thefixed costs in Table 6B, 6C or 6D in
Section IIIA of Part 45 for the stage applicable at the date on which the
relevant period expired; and
(b) the claimant will be liable for the defendant's costs frorra the date on
which the relevant period expired to the date ofjudgment.
(3) Subject to paragraphs (4) and (S), where the claimant fails to obtain a
judgment more advantageous than the defendant's Protocol offer—
(a) the claimant will be entitled to the applicable Stage 1 and Stage 2fixed
costs in Table 6 or 6A in Section III ofPart 45; and
(b) the claimant will be liable for the defendant's costs from the date on
which the Protocol offer is deemed to be made to the date ofjudgment; and
(c) in this rule, the amount of the judgment is less than the Protocol offer
where thejudgment is less than the offer once deductible amounts identified
in thejudgment are deducted.
("Deductible amount" is defined in rule 36.22(1)(d).)
(4)In a soft tissue injury claim, ifthe defendant makes a Part 36 offer or Protocol
offer before the defendant receives a fixed cost medical report, paragraphs (2)
and (3) will only have effect in respect of costs incurred by either Party more
than 21 days after the defendant received the report.
(S) In this rule "fixed cost medical report" and "soft tissue injury claim" have
the same meaning as in paragraph 1.1(IOA) and (16A) respectively of the RTA
Protocol.

12. Finally, CPR 45.29) relates to `exceptional circumstances'. The relevant rule is;

45.29) — (1) If it considers that there are exceptional circumstances making it
appropriate to do so, the court will consider a claim for an amount of costs
(excluding disbursements) which is greater than the fixed recoverable costs
referred to in rules 45.29(B) to 45.29H

Submissions

13. The Claimant seeks an order for costs other than fixed costs for the period after the
offer expired to the date of acceptance. The Claimant has put forward three alternative
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routes to achieve what they seek. The Claimant's arguments have been fully set out in
a series ofskeleton arguments.

14. Firstly, it is argued that the Claimant is entitled to a judgement that liability is
apportioned 85/15% in their favour as per the Part 36 offer. As the Defendant
accepted the offer out of time, the entry ofjudgement would enable the Claimant to
recover the additional benefits set out in CPR 36.17(4). The Claimant accepts that on
acccptancc of the Part 36 offer, the claim is stayed pursuant to CPR 36.14(1)
however, the Claimant argues that there is no reason why the court cannot enter
judgement which would trigger the additional benefits. In support, the Claimant relies
upon the comments of Warby J in Ontulmus v Collett [2014] EWHC 4117 at 38 and
39. In Ontulmus judgment was entered to reflect the terms agreed. The Claimant
therefore seeks the entry of judgement, presumably for damages to be assessed
although they have of course now rPen agreed and paid.

15. Secondly, and in the alternative, CPR 36.13(4) provides that the liability for costs
must be determined by the court unless agreement has been reached. As Part 36 is a
self-contained code, the costs that flow following acceptance are not governed by the
fixed cost regime. Whilst Part 36 addresses certain situations where fixed recoverable
costs do apply, the late acceptance of a claimant's offer is not specifically dealt with.
Costs are at large and at the discretion of the court.

16. The Claimant whilst initially seeking costs on an indemnity basis, in part relying upon
my judgement in Sutherland v Khan, has in the light of the judgement of HHJ
Gosnell in Richardson v Wakefield Council, Leeds County Court, C07YJ617, 9`n
June 2017, and without prejudice to any appeal, limited their argument to seek costs
on a standard basis. The Claimant's arguments follow the reasoning of HHJ Gosnell
u~ Yaia~~af.,~~ ~~. ~~~~5 ~~i~C v. ai~u~i~c:~i~ iS CviiSi~~~u~ wiui ~i►c uuuciiyiii~, ~iiiiCi~ic~ ii1

Broadhurst v Tan [2016] EWCA Civ 94. The Claimant does not accept that an order
for costs on a standard basis would necessarily translate into fixed costs. They
highlight the comments in Broadhurst at paragraph 30, that fixed costs and assessed
costs are conceptually different.
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17. Thirdly, and it is not totally clear whether this argument is being pursued, the court is
asked to find that the Defendant's delay in accepting the Part 36 offer constitutes
`exceptional circumstances' in accordance with CPR 45.29J. The Claimant would
seek that such costs are assessed by detailed assessment.

18. The Defendant's submissions can quite simply be put that the Claimant is not entitled
to anything other than the fixed costs as set out in CPR 45.29A et seq. In support of
that submission, the Defendant does not agree that the Claimant is entitled to costs on
the indemnity basis merely because the offer was accepted after the expiry of the
relevant period. The Defendant relies upon a number of cases but in particular,
Excelsior Industrial and Commercial Holdings v Salisbury Hammer Aspen and
Johnson [2002] EWCA Civ 879 and the judgement of Coulson J in Fitzpatrick
Contractors Limited v Tyco Fire and Integrated Solutions (UK) Ltd [2009]
EWHC 274(TCC). The Claimant for this application concedes indemnity costs do not
automatically flow from a late acceptance

19. On the entry of judgement issue, the Defendant points out that CPR 36.14 flatly
contradicts what the Claimant contend for. On acceptance of a Part 36 offer the claim,
or such part ofthe claim as the offer relates to is stayed.

20. With regard to the issue of whether a standard order for costs restricts the claimant's
costs to fixed costs, the Defendant refers back to CPR 45.29B. The `only costs
allowed' are the fixed recoverable costs, unless one of the very limited exceptions
apply. The only possible limited exception could be under CPR 45.29J, `exceptional
circumstances'. The Defendant's conduct is well below what is considered to be a
high hurdle to justify a finding of `exceptional circumstances'.

21. With regard to the case of Richardson, firstly the Defendant points out that the
various cases on this issue, whether at district or circuit judge level are not binding on
this court. Secondly the assessment and interpretation of CPR 36.13 was incorrect.
The issue of costs following the acceptance of a Part 36 offer provides no clear
signposting as to the basis of assessment let alone whether costs should be assessed or
fixed. In the absence of a specific reference within Part 36, following Solomon v
Cromwell [2012] 1 WLR 1048, the specific rules at CPR 45.29A (et seq) take
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precedent over the general rules in Part 36. The court should restrict itself to making
an order for costs, which in the absence of an order for indemnity costs would be
standard, which under CPR 45.29B can only be the fixed costs under CPR 45.29C.

22. Finally, if the court does follow the ratio of Richardson, when assessing costs on a
standard basis the court should take into account the figures used in the fixed costs
regime to establish a proportionate figure. Given the timescale involved of one month,
the reality is that the quantum of any cost order would be very limited if not de
minimus.

Case law
23. In chronological order, the first relevant case is my case of Sutherland. In
Sutherland the delay in accepting the offer was some 28/30 days, as in this case. I
found than delay ire accepting a Part 36 offer was sufficient to trigger an order for
indemnity costs and/or that when considering the issue of costs under CPR 36.13(6)
one has regard to the matters listed in CPR 36.17(5) which in turn requires
consideration as to whether allowing the benefits under CPR 36.17(4) is unjust. As
per Broadhurst I allowed fixed costs to the phase immediately prior to the
acceptance and indemnity costs thereafter.

24. Around the same time as Sutherland HHJ Tindal heard Ali v Sabre Insurance
Company Ltd (2016) Birmingham County Court, 2nd August, B06YP878. In this
case the delay in accepting the offer was some 6 weeks and the acceptance was some
two weeks prior to trial. The claimants did not argue `exceptional circumstances'
although the Judge may have been sympathetic if such an application had been made.

25. On the CPR 36.13 point, HHJ Tindal found that the absence of any provision for late
acceptance ny a deiendani wiinin sari "sci ioiiowing ~oiomon ten the court reliant on
CPR 45.29B. In the alternative, if CPR 36.13(5) is silent as to the basis of assessment,
by analogy with the specific rules for fixed costs in CPR 36.13(1) and (2), why should
the same principle not also apply to the scenario under 36.13(5)? In Ali fixed costs
only were allowed.
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26. In Anderson (2017) Newcastle County Court, BS 1 YX313, handed down 23rd May,
HHJ Gargan was referred to Sutherland and concluded that a) there was no
presumption that a late acceptance triggered indemnity costs; and b) the question of
costs following late acceptance falls for determination in accordance with the
provisions of Part 36. The status of a standard order for costs and whether it is
restricted to fixed costs was not pursued, the claimant having accepted any order other
than indemnity costs would result in fixed costs.

27. On the `indemnity' point, HHJ Gargan from paragraph 47 onwards sets out his
reasoning for not following Sutherland. He did not accept indemnity costs were
necessary to provide an incentive to settle, and may possibly act as a disincentive
(paragraphs 47 - 49). Neither did he consider there was any element of unfairness
between the amounts recovered by either Party where an offer is accepted late
(paragraph 50).

28. On the interpretation of CPR 36.17(5), he considered the claimant's argument without
merit. Any perceived ambiguity of meaning was simply a form of shorthand on the
part of the draughtsman (paragraph 51).

29. Finally, HHJ Gargan did not accept a presumption of indemnity costs on late
acceptance. Broadhurst related to offers being more advantageous following a
judgment and did not provide any support for the Claimant's submissions. Whilst
Petrotrade provides a measure of support, Part 36 has now been amended to refer to
`judgement', not `trial'. Further, in his opinion Excelsior and Fitzpatrick remain
relevant and highly persuasive (paragraphs 52 — 59)

30. Following on the heels of Anderson came Richardson (2017) Wakefield County
Court, C07YJ617, HHJ Gosnell (handed down 9`h June 2017) and McKeown v
Venton (2017) Liverpool County Court, CO3YM231 heard by HHJ Wood QC 12tH
June 2017.

31. In Richardson the delay in accepting was some 40 days. HHJ Gosnell concluded that
the Claimant was entitled to fixed costs up to the date the offer expired and thereafter
costs on the usual standard basis, not restricted to fixed costs. In reaching this decision
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HHJ Gosnell found at paragraphs 24 and 25 that he did not see such a result unfair
and that such conclusion was in keeping with the rules.

32. With regard to the issue of indemnity costs, HHJ Gosnell did not find support for the
contention that CPR 36.17(5) refers back to the additional benefits under CPR
36.17(4). Whilst the court may on occasions need to consider whether indemnity costs
should be awarded, that should be by reference to a Parties conduct. Neither Party
alleged that conduct was such as to justify an order for indemnity costs in this case.
HHJ Gosnell found support for this position in the case of Fitzpatrick which
conclusions he accepted.

33. In McKeown, HHJ Wood sat with Regional Costs Judge Jenkinson as an assessor. In
McKeown the delay was several weeks. HHJ Wood held at paragraph 45 that in
respect of;ndemnity posts for late acceptance

... In those cases where costs fall to be assessed conventionally, that is either on a
standard or indemnity basis, absent any issue of conduct entitling a claimant to
invoke CPR 44.2, the only power to award indemnity costs is after judgement under
CPR 36.17 (and indeed this is a right of the claimant unless the court considers it
unjust).

34. With regard to the issue of whether costs following acceptance should be standard or
fixed, at paragraphs 49 he found

Thus, there is no provision for moving from fixed costs to assessed standard basis
costs as a consequence oflate acceptance, where thefixed costs regime applies....
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a position and for several reasons considered that any `incentive to make a Part 36
offer is not significantly undermined in afixed costs case by denying the claimant the
benefit ofassessed costs (whether on a standard or indemnity basis)'. (Paragraph 53)

36. On the point of interpretation of CPR 36.17(5), whilst the Claimant sidelined this
point. HHJ Wood at paragraph 50 stated
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... It seems to me that whilst there is a specific reference to the `matters listed' in CPR
36.17(S)for the purposes ofdetermining how the court should determine liabilityfor
costs in the periodfollowing late acceptance... this is clearly intended to circumscribe
the discretion of the court in considering whether it is unjust to make a particular
order, and could not be interpreted as introducing the benefits of CPR 36.17 (4)
which are clearly intended to apply only after judgement is entered... In these
circumstances, if there is no justification for assessed standard basis cost taking a
matter out ofthefixed cost regime, it becomes a quantum leap to entitle the claimant,
albeit by discretionary exercise the rrcore general power, to indemnity costs.

37. In Hislop v Perde (2017) Central London, HHJ Walden-Smith reached a decision,
independently of the other judgments, that the Claimant should recover fixed costs
and thereafter standard costs, as opposed to fixed costs.

38. In Hislop, the delay in accepting the offer was some 19 months and the acceptance
was days before trial. Before the DDJ the Claimant recovered fixed costs throughout,
the DDJ not being satisfied that that the criteria for indemnity costs had been made
out. On appeal the Claimant recovered standard assessed costs post expiration of
offer.

39. HHJ Walden-Smith found at paragraph 38 that CPR 36.13,

... creates neither a presumption in favour ofcosts being on the standard basis or on
the indemnity basis. The rules committee would have been very well aware of the
infinite variety of circumstances surrounding the late acceptance of a Part 36 offer
and, while acceptance within the relevant period can be given a clear direction as to
the consequences, the rules relating to late acceptance deliberately remained silent ...
so as to give thejudge determining the issue ... a wide discretion to do that which he
considers appropriate in all the ciYcumstances ofthe case.

40. With regard to whether the late acceptance of an offer creates a presumption that
indemnity costs should apply, HHJ Walden-Smith agreed that the comments in
Fitzpatrick applied. There is no presumption for costs to be awarded on an indemnity
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basis although at paragraph 45 she commented that the court retains a discretion to
award indemnity costs under CPR 44.2. Any award of costs on an indemnity basis is a
matter for the discretion of the first instance judge which on appeal she was not
prepared to interfere with. She did however comment on an obiter basis at paragraph
56,

The case in which the defendantfails to accept a Part 36 offer for a considerable
period oftime and o~aly accepts slzo~•tly befo~•e the trial, where tlier•e liczs ravt beers ur~y
change in the case or reasonfor a late change of heart other than litigation nerves, is
a case where the court is likely to consider whether an appropriate order is for
indemnity costs.

41. Finally, on the 8`h September 2017, HHJ Tindal handed down judgment in the case of
Qars~ v DS Smith PLC & QBE Insurance Europe Ltd (2017) Birmingham County
Court, C84YX807.

42. In Parsa the action had a somewhat complex history with both Parties making Part 36
offers, the relevant offer being accepted some four months late and a week prior to
trial. HHJ Tindal, on the facts accepted that the Defendant's conduct was sufficiently
out of the `norm' to justify indemnity costs for a period oftwo months. The first issue
was whether the court could award indemnity costs, either due to `exceptional
circumstances' or CPR 44.2. Either way, HHJ Tindal, in a comprehensive judgment
in sections D to E found that on either limb such costs was not possible. The
Defendant's actions whilst open to criticism were a long way from causing the
proceedings to come within `exceptional circumstances'. As to CPR 44.2, he found
that CPR 44.2(4)(5) provided no justification to take costs out of the fixed costs
regime and/or it would `...drive a coach and horses through its spirit and purpose'
uuu ii• iii
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`Itfollows therefore that even though I havefound indemnity costs were justified on
the factsfor the delay of two months by the Defendants in settlingfrom late January
to March 2017, there is no justification to award it under CPR 44.2 because it is
governed and over-ridden by the explicit terms of CPR 45.29B. Indeed, for the
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reasons I had given it would have seemed to me odd to have ordered that under CPR
44.2 as Ifound it unavailable under CPR 4S.29J.'

43. Finally, on the CPR 36.13 issue, HHJ Tindal went through the various decisions to
date and with added reasons followed the argument set out in McKeown as well as
expanding upon the Solomon analysis first expounded in Ali. Costs within CPR
36.13(5) can only mean `fixed costs'.

Analysis
44. Since my initial ex tempore judgement in April 2016 there has been much discussion
and argument as to the issue of what costs a claimant's solicitor should recover where
the defendant accepts out oftime a Part 36 offer.

45. The issue has recently come to the fore in a number of appellant decisions. This
application has given me the opportunity to reassess my initial judgement and to have
regard to the judgements expressed by others with far greater knowledge and
expertise than myself. However as shown above there is little consensus on the
availability ofindemnity costs, `exceptional circumstances', or CPR 36.13(4).

46. In Sutherland I commented that following the decision in Broadhust there had been
a tightening up as to the `carrot and stick' effect of Part 36 offers. At paragraph 20, I
found that the court did not need to find that a defendant has in some way been guilty
of inappropriate behavior or conduct capable of censor before the court could consider
making an order for indemnity costs following late acceptance.

47. On reflection, and having regard to the consensus and analysis that has emerged, I
accept that my conclusion at paragraph 20 of Sutherland is unsupported and can no
longer stand.

48. In Sutherland I made findings that following Broadhurst and what I described as `a
swinging of the pendulum', that the comments of Coulson J in Fitzpatrick no longer
reflected the increasing encouragement by way of `carrot and stick' that Part 36 now
represents. I accept that my conclusion at paragraph 20 represents a swing of the
pendulum beyond where it should swing.
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49. The possible tension between these two cases was also argued before HHJ Wood in
McKeown by Mr Benjamin Williams QC. At paragraphs 41 to 45 HHJ Wood reached
the finding set out at paragraph 45 that I now fully accept.

Accordingly, as a matter of construction of CPR 36, in myjudgement, in those cases
where costs fall to be assessed conventionally, that is either on a standard or
indemnity basis, absent any issue ofconduct entitling a claimant to invoke CPR 44.2,
the only power to award indemnity costs is after judgement under CPR 36.17 (and
indeed this is a right ofthe claimant unless the court considers it unjust).

50. In respect of this application the claimant, subject to any appeal conceded this point
and no longer seeks to argue an automatic entitlement to indemnity costs. What then
are the cost consequenczs of a latz acczptance by a defendant of a claimant's Part 3~
offer?

51. Whilst within Part 36 there are references to the fixed cost protocol, it is accepted that
there is no specific reference to the situation of a defendant accepting out of time a
claimant's Part 36 offer.

52. CPR 36.13(4) sets out the general position that where a Part 36 offer is accepted after
expiry of the relevant period, the liability for costs must be determined by the court
unless the Parties reach agreement. CPR 36(5) gives the court a steer in that the court
must, unless unjust, order that the claimant recovers costs up to the date the offer
expired and also to the date of acceptance. In considering whether it would be unjust,
the court must take into account all the circumstances, including the matters listed at
CPR 36.17(5)

53. In respect of having regard to all the circumstances, including the matters listed at
CPR 36.17(5), in Sutherland I read CPR 36.17(5) as directing the court to refer back
to CPR 36.17(4) in considering the appropriate order and whether it was unjust. I
addressed that consideration by reference to an order for indemnity costs and the
additional benefits that flow under CPR 36.17(4). This was an argument that was
pursued in McKeown and Anderson. In both cases the argument found no favour. In
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Anderson HHJ Gargan considered the reference in CPR 36.17(5) to CPR 36.17(3)
and (4) was nothing more than draughtsman shorthand. In McKeown the issue was
sidelined by the Claimant. HHJ Wood however in an obiter comment thought there
was no substance in such submissions. Again, given that the Claimant no longer
pursues an argument for indemnity costs, in whatever manner, (unless there is an
appeal) this issue again falls by the wayside.

54. This application stands and falls on the relationship between Part 36, and in particular
CPR 36.13 and Section IIIA Fixed Recoverable Costs. In the circumstances of a
defendant accepting out of time a claimant's offer, is the claimant entitled to costs
post expiry on a standard (or indemnity) basis, or is the claimant restricted to no more
than the fixed costs within Schedule IIIA?

55. As commented above, there are conflicting decisions as to the whether an order for
costs via CPR 36.13 limits the claimant to fixed recoverable costs, or standard
assessed costs. In Richardson HHJ Gosnell concluded that the court could make an
award of standard costs as any order was within Part 36 and Schedule IIIA by
implication had no effect. At paragraph 24 he stated,

This then begs the question how the rules deal with a case where a claimant makes a
Part 36 offer and the defendant accepts it after the relevant period. The answer would
appear to be that rule 36.13 (4) and (S)state that where the Parties cannot agree the
liabilityfor costs the court must, unless it considers it unjust to do so, order that the
claimant be awarded her costs up to the date the relevant period expired and the
defendant shall also pay the claimant's costsfor the peYiodfrom the date ofexpiry of
the relevant period to the date ofacceptance. In deciding whether it would be unjust
to make this order the court must consider the matters listed in rule 36.17 (S). These
provisions do not appear to have been varied by rule 36.20 save in relation to offers
made by defendants and I must assume that omission is intentional. By analogy with
the decision in Broadhurst v Tan this would mean that the costs after the expiry of
the relevant period would be ordered to be paid by the defendant to the claimant to be
assessed by the court rather thanfixed by the rules. I accept ofcourse thatfixed costs
and assessed costs are conceptually different (paragraph 30 of the judgement in
Broadhurst)
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56. On the issue of whether this would lead to a more generous outcome, at paragraph 25
he dismissed this as being of any relevance

...Ifully accept that the intention of the Jackson reforms in Part was to give Part 36
some `teeth' means incentives to make Part 36 offers with consequent rewards where
they are equalled or beaten and disincentives to refuse offers where they are
subsequently equalled or beaten. If the clai~rzarat's iraterpretcztiort of tlae rccles is
correct, then the claimant in this case will get the fixed costs she is entitled to up to
the date of expiry of the relevant period plus assessed costs up to the date of
acceptance...it does not seem unfair to me that the defendant should compensate the
claimant in this way and it is not a windfall to the claimant in the true sense of that
term. The comments of the Master of the Rolls in p31 of Broadhurst would appear
apposite:
It will, however lead to a generous outcomefor the claimant. I do not regard this
outcome as so surprising or so unfair to the defendant that it requires the court to
equate fixed costs with costs assessed on the indemnity basis. As Mr Williams
says, a generous outcome in such circumstances is consistent with rule 36.14(3)
as a whole and its policy ofproviding claimants with generous incentives to make
offers, and defendants with countervailing incentives to accept them.

57. HHJ Walden-Smith, independently took a similar approach. At paragraph 38 she
stated

In myjudgment, the rule creates neither a presumption infavour ofcosts being on the
standard basis or on the indemnity basis. The rules committee would have been very
well aware ofthe infinite variety ofcircumstances surrounding the late acceptance of
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direction as to the consequences, the rules relating to late acceptance deliberately
remained silent (in my view deliberately) so as to give thejudge determining the issue
in (if there is a lack of agreement) a wide discretion to do that which he considers
appropriate in all the circumstances ofthe case.

58. At paragraph 57 she concluded
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For the reasons I have set out in detail above, I have come to the conclusion that in a
fixed costs case the appropriate order for costs the case where a Part 36 offer has
been accepted outside the relevant period, is fixed costs until the end of the relevant
period and assessed costs thereafter until date ofacceptance. Whether those costs are
assessed on the standard or the indemnity basis is a matterfor determination of the
judge exercising his discretion judicially. There is no presumption for either standard
or indemnity costs, but the judge in determining that assessment in accordance with
the provisions of CPR 44 must apply the correct legal test take into account relevant
matters, whilst disregarding the irrelevant.

59. HHJ Wood in McKeown, having had the benefit of considering Richardson took the
opposite view. At paragraph 48 he put forward the first basis of his findings.

It is relevant, in myjudgement, that Part 36 in its current incarnation makes specific
reference tofixed costs cases(CPR 36.13 (1) and (3)), and in one respect devotes two
entire rules to such cases, when addressing the consequences of accepting a Part 36
offer(CPR 20) andfollowingjudgement(CPR 36.21)for a claimant whofails to beat
a defendant's Part 36 offer. It is axiomatic that in both rules the draughtsman has
referred specifically to defendant Part 36 offers and not those made by claimants.
There could be two reasonsfor this. Either it was an oversight and there is a lacuna
in the rules; or alternatively it was within the specific contemplation ofthose drafting
that CPR Part 45 contained a sufficiently clear and concise matrix ofapplicable costs
to enable the claimant, whose claim is brought to an end by the defendant's
acceptance (whenever that might be) to determine easily the costs entitlement under
the appropriate tables. It seems to me that the latter isfar more likely. It would have
been open to the rules committee to have provided a similar provision for late
acceptance specifically directed tofixed cost cases is that contained in CPR 36.20 (4)
(b) addressing a defendant's liabilityfoY additional accrued costs in such cases.

60. With regard to the argument that since Broadhurst there has been a change of
approach in providing a `carrot and stick' incentive, HHJ Wood addressed this at
paragraphs 52 and 53.
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The clear ratio of the case was concerned with construction of the rules, and
competing tensions between CPR Part 45 and the restricted recoverability ofcosts in
fixed cost cases, and CPR Part 36.14 (now 36.17) and identified that there was a
specific route to the recovery ofindemnity costs in the postjudgement scenario which
was not limited to non-fixed costs cases. No question of construction of the rules
arises in the present case.

In any event, in myjudgement there are several reasons why the incentive to make a
Part 36 offer is not significantly undermined in a fixed costs case by denying the
claimant the benefit of assessed costs (whether on a standard or indemnity brace
basis).

61. HHJ Wood then goes on to set out a number of policy reasons why the incentive to
make and accept offers was not significantly undermined by denying Standard costs
on late acceptance.

62. In the case of Anderson, the issue was not addressed as it was conceded at the initial
hearing and appeal that if standard costs were awarded than the fixed cost regime
would apply.

63. Finally, HHJ Tindal effectively took a different view to the whole issue in Parsa,
which he accepted raised points that resulted in an `unsatisfactory state ofaffairs'.

64. On the initial point of indemnity costs, he ruled that such an order was not available
whilst the action was within the fixed recoverable cost regime (see sections D and E
of his judgment).

cis. vn the -iaie acceptance' argument centered around CYK .56.13 he accepted three of
the policy reasons set out in McKeown by which he accepted that Part 45 took
precedent over Part 36.

66. On the Broadhurst argument that as CPR 36.13 had not been modified, it continues
to have full force and effect, he disagreed on the basis that as a matter of wording it
made no sense. His arguments are set out in paragraphs 47 to 50.
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67. On the `omission' versus `deliberate decision', he accepted the reasoning of HHJ
Wood set out in paragraph 48 (set out above) and in addition refered to Solomon and
Sharp v Leeds CC [2017] EWCA Civ 33. Paragraph 61 sets out his conclusion,

Pulling these three reasons together, as `costs' in CPR 36.13(5) can either mean
assessed costs or fixed costs, and CPR 36.13(3) does not require costs under CPR
36.13(5) to be assessed on a standard basis, and CPR 36.(S) does not distinguish
between the basis of `costs' in (a) and (b), the logical interpretation of CPR 36.13(5)
in a case to which fixed costs applies under CPR 45.29A/B (as here), is that `costs'in
CPR 36.13(5) means `axed costs'. For the reasons discussed in Solomon and Sharp
quoted above, that would also be consistent with the purpose ofthefixed costs regime
and would avoid windfalls.'

68. As highlighted above, there are these diverse views on this issue.

69. The Claimant's initial submission is that as the Defendant accepted their offer on
liability they are entitled to judgment on the admission. The entry ofjudgment will
automatically result in additional benefits, including indemnity costs under CPR 36.17
as per Broadhurst.

70. In my judgment, at this stage, after the Parties have negotiated quantum, and it has
been paid, it is difficult to see any justification or legal basis for entering judgment.
Save for the issue of costs, the action is concluded.

71. Further, on acceptance of the offer the claim is stayed, see CPR 36.14(1), or if
acceptance related only to liability, the liability aspect was stayed. In this case, the
balance of the claim was compromised outside of the Part 36 procedure. The
availability of seeking judgment is reserved to situations where the compromise
involved the payment of money which sum had not been paid as per CPR 36.14(6).
The Claimant's reference to Ontulmus is with respect of little assistance. In
Ontulmus the application for judgment was by the offeror to ensure the action was
concluded and to determine the issue of costs. It was accepted that payment had not
been made and was at the date of the CMC out of time. It was therefore in effect an
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application of CPR 36.14(6). The facts and ratio in Ontulmus is in my judgment far
removed from this case. In all he circumstances I can see no reason or basis to enter
judgment when not only is no default alleged, but the agreed damages have now been
paid.

72. The second submission echoes the arguments put forward and accepted in
Richardson. To limit the Claimant to fixed costs would be unjust. They further argue
at paragraphs 14 tlu•oug~i to 22 that as Parl 36 is aself-contained code, Part 36 has
primacy over Part 45.29A et seq. It follows that any tension between the ability of the
court to assess costs under CPR 36.13(5) and the reference to fixed costs is resolved
in favour of Part 36. The Claimant further prays in aid the analysis within
Broadhurst.

7?. The :slue of primacy ~f Pa:t 36 cr 45.29A et seq was not addresse~ in ~iichardscr~.
The Claimant relies upon Ward LJ's comments in Shevelar v Lane[2011] EWCA
Civ 802 at paragraph 52;

Part 36 is a separate, self-contained code. It must be applied as such. If the offer is
one to which the costs consequences under Part 36 apply, then it cannot be taken into
account under Part 44 because, although CPR 44.3(4)(c) requires the court to have
regard to `any payment into court or admissible offer to settle', those words are
qualified by the words which follow namely `which is not an offer to which costs
consequences under Part 36 apply'. Part 36 trumps Part 44.'

74. Further in Broadhurst Dyson MR held at paragraph 23

If rule 45.298 stood alone, then subject to various rules in Part 45 which are
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awarded costsfollowing judgment in his favour would be `(a) the fixed costs in rule
45.29C and (b) disbursements in accordance with rule 45.29I'. But rule 45.298 does
not stand alone. The need to take account ofPart 36 offers in section IIIA cases was
recognized by the draftsman ofthe rules.
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The effect of rules 36.14 and 36.14A when read together is that, where a claimant
makes a successful Part 36 offer, he is entitled to costs assessed on the indemnity
basis. Thus, rule 36.14 is modified only to the extent stated by 36.14A. Since rule
36.14(3) has not been modified by rule 36.14A, it continues to have full force and
effect. The tension between rule 45.29E and rule 36.14A must, therefore, be resolved
in favour of rule 36.14A. I reach this conclusion as a straightforward matter of
interpretation and without recourse to the canon ofconstruction that, where there is a
conflict between a specific provision and a general provision, the former takes
precedence.'

75. The Claimant argues at paragraph 17 of the skeleton argument that Part 45 is the
general rule which, as discussed in Solomon gives way to the specific rule of Part 36.
This is not accepted by the Defendant. Paragraph 7 and 8 of Mr Arora's further
submissions,

On the presentfacts, and unlike in Broadhurst, it is clear that CPR 36 provides no
clear signposting to the basis of assessment, nor even to the question of whether
costs should be Assessed or Fixed. Therefore, as in Solomon v Cromwell~2012J 1
WLR 1048 (which again does not appear to be cited in thejudgment in Richardson),
the specific Rules in CPR 45.29A et seq take precedence over the general Rules in
CPR 36(which are, infact, so `general'that they do not point to a clear answer).

Broadhurst was a case with clear signposting to Indemnity Basis Assessed Costs.
There is no basis for such an analogy without that requisite signposting, as the
relevant rules are not specifically drafted in the same way.

76. I agree with Mr Arora's analysis. It is accepted that Part 36 is aself-contained code,
as it could be argued is Schedule IIIA Part 45.29A et seq. This action was proceeding
under the RTA Protocol and the only costs allowed are the fixed costs in CPR 45.29C
and disbursements in accordance with CPR 45.29I(CPR 45.29B).

77. The Claimant's offer was by way of a Part 36 offer. Part 36 being aself-contained
code also provides for the cost consequences from either the acceptance of an offer or
either Party obtaining a more advantageous judgment at trial. Whilst Part 36 does
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contain specific exclusions in respect of the fixed costs regime, there is no specific
exclusion in respect of this situation. This is in stark contrast to where a claimant
accepts a defendant's offer either before or after the relevant time limit. As referred to
above, where Part 36 modifies a general rule as to costs, Part 36 takes precedent. This
was the situation argued in Broadhurst where there was perceived tension between
CPR 36.17 and CPR 45.29B. However, Broadhurst was not determined by reference
to Solomon.

78. In Broadhurst the Part 36 issue was wholly self-contained. However, Part 36 is silent
as to the cost consequences on this scenario. Whilst the case law highlights this
silence/omission, HHJ Walden-Smith and HHJ Gosnell refer to the omission as being
deliberate to enable the court to exercise a board discretion, whereas HHJ Wood
whilst also finding it was deliberate does so on the basis that the fixed costs rules
prevail.

79. I accept the reasoning of HHJ Wood that the `omission' in addressing this specific
situation was deliberate as costs, save for those specific situations excluded within
Part 36, continue to fall for determination under CPR 45.29B. Whilst CPR 36.13(4)
provides a mechanism for addressing the issue of cost, it is silent as to whether costs
should be standard, indemnity or fixed. A failure to address a specific issue cannot be
said to in some way modify the cost consequences of Part 45.

80. Alternatively, as per Solomon if there is a tension between CPR 36.13(4) and CPR
45.29B, I find that Part 36 is the general rule and Part 45 the specific rule. Part 36, in
this particular case does not direct the court as to the specific consequences of
accepting an offer where CPR 36.13(4) applies. The rule directs the court to
determine the appropriate order for costs, albeit with a steer in favour of the claimant
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should allow costs on a standard, indemnity or fixed basis. CPR 36.13(3) is of no
assistance as it does not apply to CPR 36.13(4). It follows therefore that CPR 36.13 is
a general rule to apply to any situation. However, this is a `fixed cost' claim and the
specific rule as to costs is CPR 45.29B. If, there is tension, the specific gives way to
the general. It is however not necessarily the case that there is a tension between CPR
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36.13(5) and CPR 45.29B. In my view, CPR 36.13(5) by being silent as to the basis of
costs arguably does not contradict CPR 45.29B. `Silence' does not equate to `tension'.

81. Further, I ask myself rhetorically, why would the draftsman address in detail a
number of Part 36 scenarios, but not this one? The most apt answer is that referred to
by HHJ Wood at paragraph 48,

... it was within the specific contemplation of those drafting that CPR Part 45
contained a sufficiently clear and concise matrix of applicable costs to enable the
claimant, whose claim is brought to an end by the defendant's acceptance (whenever
that might be) to determine easily the costs entitlement under the appropriate tables.

82. Finally, the Claimant, as others, seeks to argue that an interpretation of CPR 36.13(4)
should be viewed through the prism of achieving a just outcome and furthering the
general overriding objective of encouraging, and/or penalising Parties who do not
consider settlement either through the prompt acceptance of offers, or ADR. The
Claimant refers to a number of authorities. In Hislop reference was made to OMV
Petrom SA v Glencore International AG [2017] EWCA Civ 195 in support of such
an argument. At paragraph 39 Sir Geoffrey Vos affirmed,

The culture of litigation has changed even since the Woolf reforms. Parties are no
longer entitled to litigate forever simply because they can afford to do so. The rights
of other court users must be taken into account. The Parties are obliged to make
reasonable efforts to settle, and to respond properly to Part 36 offers made by the
other side. The regime of sanctions and rewards has been introduce to incentivise
Parties to behave reasonably, and if they do not, the court's powers can be expected
to be used to their disadvantage. The Parties are obliged to conduct litigation
collaboratively and to engage constructively in a settlement process.

83. The Claimant further prays in aid the comments of HHJ Gosnell at paragraph 25

... Whilst she would have received the same amount ofcosts ifthe relevant period had
expired on 1S` August 2016 (when the offer was accepted) than when it actually
expiYed on 23'd June 2016(because it is likely both dates are within the same stage in
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Table D ofrule 49.29E) it is likely that her solicitors will have expended costs during
that short period which they should not have had to expend if the defendant had
accepted the Part 36 offer promptly. It does not seem unfair to me that the defendant
should compensate the claimant in this way and it is not a windfall to the claimant in
the true sense of that term. The comments of the master ofthe Rolls in paragraph 31
ofthejudgment in Broadhurst would appear to be apposite:
It will, however, lead to a generous outcomefor the claimant. I do not regard this
outcome as so surprising or so unfair to the defendant that it requires the court to
equate fixed costs with costs assessed on the indemnity basis. As Mr Williams
says, a generous outcome in such circumstances is consistent with rule 36.14(3)
as a whole and its policy ofproviding claimants with generous incentives to make
offers, and defendants with countervailing incentives to accept them.

84. Whilst the Claimant's position may lead to an unfair result if fixed costs prevail, that
is just an unfortunate consequence. As set out in Sharp at paragraphs 31 and 41;

The starting point is that the plain object and intent of the fixed costs regime in
relation to claims of this kind is that, from the moment of entry into the
Portal...recovery of the costs ofpursing or defending that claim and all subsequent
stages is intended to be limited to thefixed rates ofrecoverable costs, subject only to
a very small category ofclearly stated exceptions. To recognise implied exceptions in
relation to such claim-related activity and expenditure would be destructive of the
clear purpose of the fixed costs regime, which is to purse the elusive objective of
proportionality in the conduct of the small or relatively modest types of claim to
which that regime currently applies...

... to throw open PAD applications generally to recovery of assessed costs would in
my view be iv risk giving rise io an undesirableform ofsaieiiiie iitigaiion in which
there would likely to be incentives for the incurring of disproportionate expense,
which is precisely what the fixed costs regime, viewed as a whole, is designed to
avoid. The fixed costs regime inevitably contains swings and roundabouts, and
lawyers who assist claimants by Participating in it are accustomed to taking the
rough with the smooth, in pursuing legal business which is profitable overall.
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85. Again as expressed by Mr Arora,

There are policyfactors pointing in different directions on this issue. They alone
do not permit a failure to uphold the Rules as written. Nor do they permit the
County Court to introduce the, conceptually different, Assessed costs into a Fixed
Costs case.

86. If, as I have now found the Fixed Costs regime prevails, then any `unfair'
consequences will unfortunately occur as part of the `swings and roundabouts' of
modern litigation.

87. The Claimant's final throw of the dice is that the Defendant's late acceptance
constitutes `exceptional circumstances'.

88. In my summary of the parties arguments I expressed uncertainty as to whether the
Claimant was pursuing such an argument as I heard no detailed submissions and
received no evidence on this point. The only factor that the Claimant has presented
that can be allege as being `exceptional'is the delay ofjust less than one month in the
Defendant accepting the Part 36 offer. Is such a delay `exceptional'in the context of
litigation?

89. In my judgment this is not an `exceptional circumstance' such as to justify an amount
of costs greater than fixed recoverable costs. It is not uncommon, if only as evidenced
in the similar cases referred to, for a party not to initially accept a party's offer. In
McKeon, HHJ Wood referred to the situation of a defendant delaying acceptance
until `close to the wire' as possibly warranting such an order. In Hislop, HHJ WaldenSmith at paragraph 56 made a similar reference where a party without good reason
delays accepting an offer until shortly before trial as possibly being `exceptional
circumstances' or even warranting an order for indemnity costs. However the facts of
this case are a long way from the circumstances envisaged by either HHJ Wood or
HHJ Walden-Smith.

90. In Parsa HHJ Tindal referred to the case of Costin v Merron [2013] 3 Costs LR 391
where Leveson LJ commented that `exceptional' within the context of CPR 45.12
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meant having spent exceptionally more money than would otherwise be the case.
Whilst this may arise in the circumstances referred to by HHJ Wood and HHJ
Walden-Smith, I have not heard any evidence on this point, and nor would I expect
exceptional sums to be incurred within such a relatively short time period. On this
definition of `exceptional' I find that the Claimant has not surmounted the hurdle.

Judgment
91. For the reasons set out above, I have come to the conclusion that the decision I
initially reached in Sutherland is not supported from a detailed analysis of the Rules
and Case Law. Unless there are `exceptional circumstances' in accordance with CPR
45.29) or arguably where there has been conduct `out of the norm' to justify
indemnity costs, the Fixed Cost regime applies to the circumstances within CPR
36.13(4)(b). Adopting the final comment of HHJ Wood,

For now, it may well be that precise fairness as to costs in individual cases is
sacrificed on the altar ofcertainty which Part 45 has introduced.
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