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1. There was a road traffic accident on 15 December 2014 in which the claimant suffered some 

relatively minor injuries. 

 

2. It is therefore an RTA protocol case the costs of which are governed by CPR 45 Part III. 

 

3. The claim did not settle within part III and came out of the protocol, to be dealt with under 

part IIIA. 

 

4. The claimant made a Part 36 compliant offer of settlement on 4 August 2015. This was at an 

early stage of the protocol activity and was pre-issue. The relevant period for acceptance of 

the claimant’s offer was 21 days that is by 25 August 2015 or thereabouts. Certainly by the 

end of August 2015. 

 

5. Proceedings were issued and defended. The case was allocated and standard directions for 

trial, to be listed on 11 March 2016 were given. The case passed through almost all of the 

various fixed cost stages set out in CPR 45.29C. 

 

6. On 10 March 2016, the day before trial, the defendant accepted the claimant’s 4th of August 

2015 Part 36 offer. The claim was accordingly stayed on 10 March under CPR 36.14. In the 

event counsel who had been instructed by the claimant, attended at trial on the 11th to 

explain these last-minute developments to the Judge, which led to an order of that date. 

That order recited the acceptance of the part 36 offer; entered judgement with reference to 

the part 36 offer of £3300 and ordered the defendant was to pay the claimant’s costs 

pursuant to CPR 36.13 (4), to be agreed if possible or in default determined by the court. 

7. The Order of 11th March 2015 

8. The first issue in this case is the effect of that court order. The claimant says it could be 

regarded as a judgement to which the specific rules at 36.17 and 36.21 apply. The costs 

order in the order of 11 March 2015 can only be interpreted as expecting part 36 to apply, 

because it specifically refers to part 36.13 (4). Even though it does not refer to indemnity 

costs, it would be wrong to apply CPR 44.3(4) and thereby restrict the claimant’s costs to a 

standard basis. In this case that would mean fixed costs by reason of part 45.29B. 

 

9. The defendant says that the order of 11 March is not a “judgement” within the meaning of 

36.17 because the case had ended, on 10 March 2015, by virtue of the automatic stay. The 

defendant also says that there is, by virtue of the court’s decision on 11 March 2015, in 

order for costs. It is silent as to the basis of costs and therefore 44.3 (4) applies and the costs 

are to be assessed on the standard basis which means fixed costs only. 

 



10. The position of the parties is that the claimant commends the first part of the order but is 

unenthusiastic about the effects of the second part of the order. The defendant is 

unenthusiastic about the first part of the order but would like to rely on the second part of 

the order. 

 

11. Such a stance used to be categorised as wanting “both the spice and the ha’penny”. 

12. The Claimants application for Indemnity Costs. 

13. Claimant’s case 

14. The claimant’s case is that the court should give the claimant the same benefit of late 

acceptance of a part 36 offer out of time but before judgement as it would have if it had the 

benefit of a judgement, as specifically set out in 36.17. 

 

15. It is said that 36.17 (4) is in play because of the reference to that rule in 36.13 (5). 

 

16. Additionally they rely upon Broadhurst v Tan [2016] EWCA Civ 94, where the Court of Appeal 

held that, even though there are no specific provisions in the rules to cover the situation 

where a claimant obtains a judgement at least as beneficial as an earlier part 36 offer made 

by the claimant, the claimant should have the benefit of indemnity costs because the overall 

effect of the part 36 scheme and part 45 scheme is that the part 36 scheme should override 

the part 45 scheme so far as there is any inconsistency or tension. In terms of the note at 

36.21.2 in the White Book part 36 ‘trumps’ part 45. 

 

17. Further they pray in aid the overriding objective, the policy need for part 36 to have teeth 

and the injustice that arises if there is a different treatment of an acceptance out of time, 

before trial, on the one hand and a successful judgement on the other. 

 

18. They also refer to the Sutherland case which was a District Judge Regional Cost Judge 

decision. 

 

19. Defendant’s case 

20. The defendant’s case is that it accepts that it is liable for the claimant’s costs from the date 

of expiry of the relevant period (in this case the end of August 2015), but that 36.13 (4) and 

36.13 (5) relate only to the time periods for which the costs can be awarded. 36.13 (5) and 

(6) relate only to whether it would be unjust to make a costs order. There is no mention of, 

and hence no power to make, an indemnity costs order. Rule 36.17 (5) informs a decision as 

to the “unjustness”, but the decision is to be made not under 36.17 (5) but under 36.13 (5). 

By contrast 36.17 sets out express consequences. No such consequences are expressed in 

36.13. 



 

21. The defendant says therefore that Fitzpatrick Contractors Ltd v Tyco fire and Integrated 

Solutions [2009]EWHC 274 applies, and in the absence of conduct which should be 

considered under part 44, the order must be on the standard basis. That means fixed costs 

only. The court has power to award only fixed costs (49.29B). 

 

22. [It is accepted by all parties that this is not a part 45.2 9J application]. 

 

23. Rule 36.21 applies only in cases of judgement and in any event does not cater for the out of 

time acceptance by the defendant of a claimant’s offer therefore it can only be the usual 

fixed costs. 

 

24. Fairness is irrelevant because the fixed costs regime is intended to be a “swings and 

roundabouts” regime (Nizami v Butt [2006]EWHC 159 (QB)]  

 

25. Sutherland was wrongly decided because it wrongly rejected Fitzpatrick and inverts the 

unjust test. 

 

26. Judgement 

27. In my view the order of 11 March is not a judgement that brings the case within 36.17, nor is 

the costs part of that order one which restricts the consideration of the terms of a costs 

order - if it is otherwise appropriate to consider the determination of the cost basis as being 

other than the standard basis. The order was either merely declaratory or not seeking to 

override the power given to the court by 36.14 (5). The case had been stayed on 10 March. 

The only remaining issues were enforcement and costs. The first part of the order paves the 

way for enforcement. The second part clearly and expressly leaves open the opportunity for 

the parties to ask for a determination pursuant to part 36.15 (4) (b) and 36.13 (5). 

 

28. It is that determination which is the principal aspect of this application. 

 

29. The starting point could not be clearer. Unless it considers it unjust to do so, the court must 

order the claimant be awarded costs up to (in this case) the end of August 2015 and the 

defendant (in this case) pay the costs for the period from the end of August 2015 to 10 

March 2016. 

 

30. I have no difficulty in saying that I do not find it unjust to make such an order. I do not 

therefore need to consider the matters listed in 36.17 (5). Neither party suggests that it 

would be unjust to make a costs order under 36.13 (5). In any event, all the circumstances of 



this case prevent me from regarding a 36.13 (5) order as unjust, and none of the matters 

listed in rule 36.17 (5) do so. The 36.17 (5) factors inform the court as to some of the factors, 

as part of all the circumstances, to take into account when deciding if it is unjust to make the 

usual part 36 order-as set out in 36.13 or 36.17 

 

31. 36.17 (5) factors come into play only if the court is minded, because it is unjust, to make an 

order less onerous to the party who has delayed acceptance, than would otherwise be the 

case. The 36.17 (5) factors are to be considered in deciding whether to make a costs order at 

all and are not a guidance as to what sort of costs order should be made. 

 

32. Having decided to make the order required by 36.13 (5), the question is what is to be the 

basis of that order? 

 

33. There is no specific provision in the rules on that issue, for a “late acceptance” case. There 

are provisions for the costs consequences following a judgement (36.17). 

34. . 

 

35. By virtue of 36.21 (1), rule 36.17 applies to a rule 45 IIIA case, with modification. 

 

36. Sadly the modification does not contemplate a claimant making a part 36 offer and it being 

accepted by the defendant before trial and judgement, but out of time. 36.21 offers 

instruction to the court only in the case where the defendant has made a part 36 offer. 

 

 

37. 36.13 anticipates the court’s consideration of more than the mere amount of the costs. 

There is in fact very little to disagree about in a fixed costs case, such that generally speaking 

the parties will have little difficulty in agreeing the costs. 36.13 (4) does not relate merely to 

the amount of the costs but expressly to the liability for costs. Subparagraph (5) 

differentiates between the period up to the end of the relevant period and the period from 

then, until acceptance. The court is required to make an order. 38.13 (5) (a) refers to the 

claimant being awarded costs. On any basis these costs will only be the fixed costs. No one 

argues otherwise. 36.13 (5) (b) refers to an order that the defendant, in this case, do pay the 

claimant’s costs from the date of expiry of the relevant period to the date of acceptance. 

There is no presumption that such an order will be on an indemnity basis, but nor is the 

court restricted to a fixed costs or even a standard cost basis. 

 

38. The costs order has not yet been made. This is an application for a costs order under 36.13. 

When making a costs order the court at liberty to indicate the basis of assessment. If the 



basis of assessment is not indicated then the assumptions at 44.3 (4) will apply, but if the 

court does indicate a basis, then that basis will apply. 

 

39. The question is should I indicate that the basis of the defendant’s liability to pay the 

claimant’s costs for the period between August 2015 and 10 March 2016 are to be on the 

indemnity basis so as to displace the fixed costs regime for that period. 

 

40. On the basis that Broadhurst indicates that such a course of action is appropriate in a case 

where there has been a judgement I am of the view, applying the overriding objective, 

amongst other things, the same ought to apply to a situation where there has been out of 

time acceptance, but before trial and judgement. That has to be subject to the decision in 

Fitzpatrick, but which I would respectfully seek to distinguish on the following basis. 

 

41. The Court of Appeal has held at the absence of a reference in 36.10.4 (now 36.13) is not 

fatal. The later Court of Appeal case of Broadhurst proceeded to order indemnity costs 

notwithstanding the absence of a reference to the same in 36.21, and in doing so sought to 

resolve tension between part 36 and part 45. 

 

42. Fitzpatrick leaves open the possibility of an indemnity costs order (although with reference 

to 44.3, which is not applicable in this case) 

 

43. To the extent that it is proper to have regard policy considerations, they were considered, 

and effect given to them, by reference to Parliamentary papers in the Broadhurst case so as 

to clarify and reinforce the intention of part 36. 

 

44. The Fitzpatrick decision is a case where the background was far removed from the fixed 

costs low value RTA regime. The alternatives in Fitzpatrick were either assessed costs on a 

standard basis or assessed costs on an indemnity basis. The question and effect of a fixed 

costs regime was not relevant and not considered. 

 

45. In this case the real issue is whether or not the claimant should be restricted to the fixed 

costs or should have the costs, after the relevant period, assessed. If the only way to bring 

that about is to order that costs be on an indemnity basis then so be it. 

 

46. The Overriding Objective should not be the last resort of District Judges dealing with cases 

like this, but should be the first resort. The objective will best be met by part 36 having the 

teeth that Parliament intended it to have; for there to be fairness between the parties by 

way of equal treatment under the rules; court resources to be saved by early settlement and 

there being consequences arising from failure to accept a well-judged part 36 offer within 



the time laid down by the rules. The Overriding Objective is not served by allowing 

defendants to defer the acceptance of the claimant’s offer in the knowledge that the only 

consequences will be the incremental costs arising from the various stages in the fixed costs 

regime. There will be no incentive to even consider part 36 offers in those circumstances 

until perhaps, as in this case, the very day before trial. 

 

47. Indemnity costs does not, turn on the tap of liquid gold for the claimant. It means the costs 

are to be assessed as opposed to fixed, whereby 44.3 (3) will apply but so will 44.3 (1) - costs 

not to be allowed unless reasonably incurred and reasonable in amount. 

 

48. The above reasons the claimant’s application for costs to be assessed on an indemnity basis 

is granted. 

 

49. This judgement is to be sent in draft to the parties solicitors who shall inform the court, 

within 7 days, what further consequential rulings or consideration they require me to give to 

this matter. 

 

DJ Simpson. 27th of April 2017 (hearing date 19th of April 2017). 

 

 

 

 


