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IN THE COUNTY COURT AT SHEFFIELD

Before :

District Judge Baddeley

- - - - - - - - - - - - - - - - - - - - -

Between :

Vanessa Griffith and Michael Griffith

Claimants

- and -

Paragon Personal Finance Limited

Defendant

Mr Vikram Sachdeva QC and Mr George McDonald (instructed by Muldoon Britton) for the 
Claimants

Mr Benjamin Williams QC (instructed by Harrison Clark Rickerbys Limited) for the 
Defendant

Hearing dates:      3rd August 2016 and 17th October 2016

APPROVED JUDGMENT

DJ Baddeley:

1. The claimants settled their claim against the defendant arising out of alleged payment 

protection insurance mis-selling in August 2015 by way of a consent order which 

provided that the defendant would pay the claimants’ costs to be assessed on the 

standard basis if not agreed.



2. The Parties could not agree the claimants’ costs and assessment proceedings were 

commenced.

3. The amount of costs to be paid has now been agreed, subject to the issue of principle 

that is dealt with in this judgment. 

4. This is the latest chapter in the post-LASPO assignment of CFAs battle in the costs 

war. The legal issues are:-

(i) whether solicitors firm A can assign a CFA to solicitors firm B;

(ii) if so, is the client’s consent to the assignment required or can the solicitors 

proceed without the client’s consent; and

(iii)if the client’s consent is required, does this tripartite agreement make the 

transaction a novation rather than an assignment – in other words 

terminating the contract between firm A and the client and substituting it 

with another contract between firm B and the client?

(iv)if a CFA can be validly assigned, what formalities are required to effect the 

assignment?

The First Assignment

5. The claimants initially instructed Michael Muldoon in 2009. Mr Muldoon was then an 

equity partner in the firm of McHale & Co. The claimants entered into a CFA with 

McHale & Co in the usual Law Society standard terms then applying on 19 May 

2010.

6. Progress with the claim was slow, initially because Mr Muldoon was dealing with a 

test case in this area (Harrison v Black Horse) and later because the case was stayed 

pending the Supreme Court decision in Plevin v Paragon Personal Finance Ltd.



7. During the period of the stay, Mr Muldoon and the other equity partner in McHale & 

Co, Mr McHale, decided to incorporate the practice. Accordingly on 13 November 

2012 a company known as McHale Muldoon Limited was incorporated, the 

shareholders being Mr Muldoon and Mr McHale.

8. By a business transfer agreement dated 31 May 2013, McHale & Co transferred its 

business to McHale Muldoon Limited, which continued to trade as McHale & Co.

9. Relevant terms of the said agreement included:-

“6.1 With effect from [4pm 31 May 2013] [McHale Muldoon Limited t/a McHale & 

Co] shall assume the obligations and become entitled to the benefits of [McHale & 

Co] under [all un-discharged contracts, pending contracts, commitments and orders 

entered into by or on behalf of [McHale & Co] relating to the practice].

6.2 [McHale & Co] undertakes with effect from [4pm 31 May 2013] to have assigned 

to McHale Muldoon Limited t/a McHale & Co or to procure the assignment of all the 

contracts which are capable of assignment without the consent of the other 

contracting parties.

6.3 If any contact cannot be assigned by [McHale & Co] to [McHale Muldoon 

Limited t/a McHale & Co] except by agreement or novation or consent to assignment 

or if without the assignment constituting an event of default or determination, no 

assignment takes place by virtue of this agreement until legally able to do so;

A [McHale & Co] and [McHale Muldoon Limited t/a McHale & Co] shall (at the 

request of [McHale Muldoon Limited t/a McHale & Co]) together may take all 

reasonable steps to procure that the contract be novated or to obtain the consent or 

waiver to the event of default or to the termination;



B Unless or until the contract has been novated or assigned or the provision waived, 

[McHale & Co] shall hold it on trust for [McHale Muldoon Limited t/a McHale & 

Co];

C [McHale Muldoon Limited t/a McHale & Co] shall at his own cost and for his own 

benefit perform [McHale & Co]’s obligations under the contract arising after 

completion and shall carry out an (sic) complete it (or shall procure that it is carried 

out and completed) to the extent that it has not previously been carried out or 

completed in the ordinary course in a proper workman like manner and in 

accordance with its respective terms; and

D unless [McHale Muldoon Limited t/a McHale & Co] is prevented by the other party 

to the contract from performing it, [McHale Muldoon Limited t/a McHale & Co] 

shall indemnify [McHale & Co] against the defective or negligent performance or 

non-performance of the contract.”

10. McHale Muldoon Limited t/a McHale & Co acquired a SRA authorisation to practice. 

McHale & Co ceased to be SRA regulated on 2 June 2013.

11. The claimants were not told of the business transfer, although the firm’s letterhead 

was changed to include details of the company number and so on in the small print at 

the bottom of the page. As indicated above, the trading name of the practice did not 

change.

12. The unchallenged evidence of Vanessa Griffith is that she would have consented to 

the assignment had she been expressly asked to do so as she had trust and confidence 

in Mr Muldoon and wanted him to handle her case.

The Second Assignment



13. In late 2013 / early 2014, Mr McHale and Mr Muldoon decided to go their separate 

ways. A company called MDMKJB Limited was incorporated on 10 December 2013. 

This company, which traded under the name of Muldoon Britton, was Mr Muldoon’s 

new firm. Reference in this judgment to Muldoon Britton is a reference to this 

company.

14. The unchallenged evidence of Mr Muldoon and Mr McHale is that they agreed on 17 

April 2014 that Mr Muldoon would take the payment protection insurance cases 

(including this one) to Muldoon Britton and that Mr Muldoon subsequently came 

across the decision of Rafferty J (as she then was) in Jenkins v Young Brothers 

Transport Ltd [2006] 1 WLR 3189. At a further meeting on 2 May 2014 Mr Muldoon 

mentioned the Jenkins case to Mr McHale – his statement reads “I don’t remember 

exactly what I said (this conversation was over two years ago) but the basis of what I 

said is that I had looked into assigning the CFAs in all the PPI cases (which included 

this case) and that we should agree to assign the CFAs from McHale & Co to my new 

firm to ensure costs recovery in the event of success. Andrew [McHale] agreed 

immediately. Unfortunately I do not have a note of this discussion.” Mr McHale’s 

statement is as follows – “I don’t recall the conversation exactly but I recall the basis 

of it. Michael [Muldoon] mentioned that he had researched how we should transfer 

the CFAs in all the PPI cases to ensure that the costs were protected. He suggested 

that we assigned them along the lines of a case he had come across and I agreed.”

15. The claimants were notified of Mr Muldoon’s departure and his new firm. On 7 July 

2014, Mr Muldoon wrote to them on McHale Muldoon Limited t/a McHale & Co’s 

letterhead to say that he was moving firms “but am happy that I will still act for you in 

my new firm called Muldoon Britton. I also confirm that I will act for you on the same 

terms (no win – no fee). The agreement in place can be assigned to my new firm.”



The letter enclosed a Muldoon Britton client care letter stating “We can confirm that 

we will continue to act for you on a Conditional Fee (“No win, no fee”) Agreement 

under the terms of a Conditional Fee Agreement entered into between you and 

McHale & Co dated the 19 May 2010. This agreement can simply be assigned to my 

new firm.” The claimants subsequently signed a copy of this client care letter and 

returned it to Muldoon Britton with a signed letter of authority confirming their 

authorisation for Muldoon Britton to deal with matters.

16. McHale Muldoon Limited t/a McHale & Co and Muldoon Britton subsequently 

entered into a deed of assignment on 30th June 2015, shortly before the settlement of 

this case. This recited that McHale Muldoon Limited t/a McHale & Co orally 

assigned the claimants’ CFA to Muldoon Britton on 1 May 2014 and that the parties 

to the deed wished to put beyond doubt that the benefits and the burdens of the CFA, 

including any right to payment, contingent or otherwise, under the CFA had been duly 

assigned to Muldoon Britton. The relevant provisions of the deed are:-

“To the extent, if at all, not already achieved by the oral assignment;

A [McHale Muldoon Limited t/a McHale & Co] hereby assigns to [Muldoon Britton] 

(i) all its rights, title, interest, and benefit in and to the [CFA] and 

(ii) all its burdens under the [CFA] 

with effect from 1st May 2014. The assigned rights to include, for the avoidance of 

doubt, the right, contingent or otherwise, to payment for work undertaken by [McHale 

Muldoon Limited t/a McHale & Co] prior to 1st May 2014; and

B The assignment of the benefits of the [CFA], including the right, contingent or 

otherwise, to payment for work undertaken by [McHale Muldoon Limited t/a McHale 



& Co] prior to 1st May 2014, is expressly conditional upon the performance by 

[Muldoon Britton] of the obligations imposed upon [McHale Muldoon Limited t/a 

McHale & Co] by the [CFA], subject to any variation of those obligations agreed in 

writing between [Muldoon Britton] and the client, and [Muldoon Britton] hereby 

covenants to perform the same obligations with effect from 1st May 2014.”

17. Muldoon Britton wrote to the claimants on 30 June 2015 giving them written notice of 

the deed of assignment “for completeness” and stating “We continue to work for you 

on the same basis.”

The Submissions

18. Mr Williams QC represented the paying party defendant. His skeleton argument 

summarises the defendant’s position as follows:-

(i) “No costs can be recovered by McHale & Co, because it prematurely 

terminated its retainer.  It appears to have left the legal market and 

purportedly sold the claimants’ case to McHale Muldoon Limited t/a 

McHale & Co without authority.  

(ii) No costs can be recovered by McHale Muldoon Limited t/a McHale & Co

either, because there is nothing to indicate that it ever had a retainer with 

the claimants.  The business transfer agreement was ineffective to transfer 

the CFA from McHale & Co to McHale Muldoon Limited t/a McHale & 

Co, because the claimants never agreed to this, and certainly do not 

appear to have done so before the CFA was terminated by McHale & Co

ceasing to practice.  

(iii)Equally no costs can be recovered by Muldoon Britton.  McHale Muldoon 

Limited t/a McHale & Co never had a retainer to transfer to Muldoon 



Britton.  In any event, the purported transfer was not effected until 30 June 

2015, so Muldoon Britton had no retainer for most of the time it was 

instructed on the substantive litigation.    

(iv)Even if this is incorrect, any transfers of retainer between the three practices 

identified above were novations, not assignments.  Therefore, they created 

new retainers, post-dating the LASPO reforms of 1 April 2013.  As such, 

no success fees are recoverable under those retainers.”  

19. Mr Sachdeva QC for the claimants disagrees. In his submission the defendant’s 

technical points should be dealt with robustly and having fought hard and lost, the 

defendant should now pay up – the case falls squarely within the ratio of Jenkins v 

Young Brothers Transport Ltd [2006] 1 WLR 3189 as a result of the claimant’s trust 

and confidence in Mr Muldoon, who oversaw the case throughout.

20. Mr Sachdeva QC’s fall-back position is that if I find that the CFA had not been 

validly assigned, Clause 6.3(C) of the business transfer agreement comes into play. 

McHale Muldoon Limited t/a McHale & Co and later Muldoon Britton acted as 

solicitor agents for McHale & Co.

Discussion

21. I am not surprised that the claimants say that they would have consented to the first 

transfer of their case from McHale & Co to McHale Muldoon Limited t/a McHale & 

Co. Whilst legally McHale Muldoon Limited t/a McHale & Co is a separate entity, in 

practical terms, for the claimants, this change will have been trivial. The status of 

their solicitor’s firm changed from a partnership to a company but there was no 

change in the ultimate ownership (Mr Muldoon and Mr McHale owned the shares). 

The same lawyers dealt with the case. The trading name of the firm didn’t even 



change. A huge number of law firms will have undergone a similar change in recent 

years, with most now being limited companies or limited liability partnerships.

22. Again, I am not surprised that the claimants consented to the second transfer from 

McHale Muldoon Limited t/a McHale & Co to Muldoon Britton. Whilst there was a 

change of greater significance for them than with the first transfer, they had trust and 

confidence in Mr Muldoon and wanted him to continue acting. I suspect that they will 

have seen things as straightforward.

23. The legal effect of these events is however very far from straightforward. 

24. Mr Williams QC sets out in his skeleton some general observations about the law on 

assignment and novation, which I will repeat at some length in this judgment because 

they set out his case clearly:-

“In general rights under a contract may be assigned.  The most familiar example of 

this is the right to receive payment of a debt, as when invoices are subject to factoring 

arrangements.  

Where a right is assigned under a contract, that obviously does not impact on the 

existence of the contract itself.  If A contracts with B for office cleaning services, and 

B assigns his right to payment to C, the cleaning contract remains in place between A 

and B.  B must still perform his obligations under the contract, and if either A or B 

defaults on the contract, they are answerable to their counterparty.  The assignment 

does not in any sense join C to the contract.  Nor does it create any contract between 

A and C.    

Thus, where A contracts with B, and B assigns his right to payment to C, C’s right to 

payment is for work performed by B under his contract with A.  The assignment does 

not lead to C replacing B under the contract.   



This is the key distinction between assignment and novation.  Novation occurs when a 

contract between A and B is replaced so that a new party is substituted for an original 

party.  A contract between A and B is replaced by a contract between A and C.  In 

contrast to assignment, here the transaction impacts fundamentally on the existence of 

the original contract.  The effect of novation is that the original contract ends, and is 

replaced by a new contract between different parties. After the novation, C does 

become a party to the new contract.  The source of C’s obligations under the contract 

is the new (i.e. novated) contract between A and C, not the original contract between 

A and B.  

Hence, in the example of the cleaning contract, if instead of simply assigning the right 

to payment from B to C, the effect of the transaction is to release B from the contract 

altogether, and to replace him with C, that would be a novation not an assignment.  

After the novation, the relationship between A and C would flow from the novated 

contract between A and C, not the original contract between A and B, to which C was 

never a party.  

While the above is submitted to be trite, see:

a. Chitty on Contracts (32nd ed), §§19-087–19-094;

b. Rasbora Ltd v JCL Marine Ltd [1977] 1 Lloyd’s Rep 645, 650; 

c.         Linden Gardens Trust v Lenesta Sludge Ltd [1994] 1 AC 85, 103: 

‘The burden of a contract can never be assigned without the 

consent of the other party to the contract in which event such 

consent will give rise to a novation’ (Lord Browne-Wilkinson for 

the House of Lords). 



As these authorities show, novation can only occur by consent.  Unsurprisingly, the 

law does not permit one contracting party to be replaced by another without the 

consent of all three parties.  If A agrees to performance by B, he cannot be compelled 

to accept the substitution of C; he must consent.  Equally, A and B obviously cannot 

agree to C replacing B without C consenting to that substitution.  

Here lies a second, fundamental distinction between assignment and novation.  

Novation always requires consent from contractual counterparties.  Assignment 

usually does not.  

There are however two well established exceptions to the ordinary principle that 

assignment does not require consent.  The first is where the right being assigned is 

personal in nature.  If A owes B money under a contract, he has no legitimate 

objection to being required to pay C instead.  So that right may be assigned.  If, 

however, B’s right is to publish A’s book, then A has a personal interest in seeing his 

book published by his chosen publisher.  Thus, a contractual right of this sort may not 

be assigned without consent: Tolhurst v Associated Portland Cement Manufacturers 

[1902] 2 KB 660 (CA), 668; Chitty on Contracts §§19-055–19-056.  

The second exception is where an obligation under a contract is being assumed 

instead of a right.   The logic of this exception is the same: while a party usually has 

no interest in to whom he has to discharge an obligation (like an obligation to pay), 

he does have an interest in from whom to accept performance.  If A has contracted 

with B to clean his office, B cannot force him to accept performance from C without 

his consent.  A chose to retain B to clean his office, not C.  

This second exception is subject to an exception of its own, which has been discussed 

in some of the authorities (such as Jenkins v Young Bros, a case which has been cited 



by both sides).  While an obligation under a contract may not independently be 

assigned, it may nevertheless be carried alongside an assigned benefit where the 

obligation in question is integral and reciprocal to that assigned benefit: Davies v 

Jones [2010] 1 P & CR 22 (CA), [27].  Thus, for example, if a party is assigned the 

right to use a sewer, that may (as a matter of construction of the assignment) carry 

with it a necessary obligation to contribute to the maintenance of the sewer.  

In Jenkins this second exception was found to allow a CFA to be ‘assigned’...”

25. Mr Williams QC’s submission is that Jenkins was wrongly decided because the 

transfer of a CFA is an obvious instance of novation rather than assignment. It does 

not involve the mere transfer of rights or even (with reference to the conditional 

benefit exception to the rule that the burden of a contract cannot be assigned) the 

transfer of a right along with a reciprocal obligation. It releases the original 

contracting party and substitutes a new one. In Mr Williams QC’s submission, this is 

the essence of novation. It matters not, he says, what the parties chose to call the 

transaction – it is clear from Street v Mountford [1985] AC 809 (HL) that it is the 

legal effect rather than the label chosen by the parties that is determinative.

26. In oral argument, Mr Williams QC submitted that in dismissing the appeal in Jenkins, 

Rafferty J rejected the only grounds of appeal put forward. She did not however 

consider the fundamentally different nature of assignments and novations as the point 

was not argued before her. Jenkins was a “simple case of mis-classification – this was 

the revocation of an old contract and the creation of a new one, not just a transfer of 

rights – in other words a novation.”

27. Mr Williams QC further argues that I am not bound by the decision of Rafferty J in 

Jenkins because:-



(i) her decision was per incuriam – it was made in ignorance of relevant 

authorities, namely the Rasbora and Linden Gardens cases and paragraphs 

from Chitty referred to above; and / or

(ii) the fundamental mis-classification point was not argued before her. Mr 

Williams QC relies in this regard on the case of R (Kadhim) v Brent 

London Council Housing Benefit Review Board [2001] QB 955 in which 

it was held that a court was not bound by a proposition of law which, 

although part of the ratio decidendi of an earlier decision, had been 

assumed to be correct by the earlier court and had not been to the subject 

of argument before or consideration by it. I note however the cautionary 

words at paragraph 38 of the judgment “like all exceptions to… the strict 

rule of precedent, this rule must only be applied in the most obvious cases, 

and limited with great care.”

28. Mr Williams QC (when junior counsel) was in fact counsel for the defendant in 

Jenkins at first instance, although he did not appear in the appeal when the defendant 

was represented by Mr Orr. It is clear from paragraph 33 of the first instance

judgment of Master Campbell in that case that Mr Williams put this very point to him. 

There is however no reference to it in the judgment of Rafferty J.

29. Rafferty J identified at paragraph 5 of her judgment that one of the two principal 

issues for her to determine was “where a solicitor makes a professional move, taking 

with her to her new firm a client on a CFA, can the CFA lawfully be assigned to the 

new firm or is the client obliged to enter into a new CFA with the new firm”.



30. At paragraph 9 she notes that the defendant’s counsel Mr Orr contended that “there 

can have been no assignment and that what, if anything, took place was a novation, 

new agreements…”.

31. Rafferty J considered:-

(i) the rule that personal contracts cannot generally be assigned at paragraphs 12 

and 13;

(ii) the rule that generally the burden of a contract cannot be assigned at paragraph 

14; and

(iii)the conditional benefit exception to this rule at paragraphs 15 to 18 – in other 

words the rule that exceptionally the burden of a contract can be assigned 

where it is inextricably linked to the benefit that is being assigned.

32. At paragraph 28 Rafferty J described the facts of the case as singular and said that she 

had not derived assistance from the authorities on assignment that she had been 

referred to. 

33. She said at paragraph 30 “It follows that the benefit of being paid was conditional 

upon and inextricably linked to the meeting by [the solicitors] of its burden of 

ensuring to the best of its ability that Mr Jenkins succeeded… in our judgment, upon 

the facts of this case the benefit and the burden of the CFA could be assigned as 

within an exception to the general rule.”

34. And at paragraph 31 “The relationship between client and solicitor involves personal 

confidence… what drove these events was the trust and confidence Mr Jenkins had in 

[the solicitor] based on her uninterrupted conduct of his case. Whether absent that 



trust and confidence, a CFA could validly be assigned is not a matter upon which it 

has been necessary for us to reach a conclusion.”

35. As Mr Sachdeva QC points out, there is a mis-match between the pure principles of 

established common law relied on by Mr Williams QC and the realities of modern day 

CFAs – the principle is that a case should be risk assessed for success fee purposes at 

the outset. If Mr Williams QC is right and Jenkins is wrong, it would follow that there 

would be a new novated contract at the time the second firm took over. It would go 

against the principles of the CFA legislation (assessing risk at the outset) if the case 

then had to be risk assessed again and a new success fee calculated at that time. 

Similarly, if there is a novation, then the initial CFA would be terminated and 

depending on which party terminated it, a fee would or would not be payable under 

that CFA, irrespective of the eventual outcome of the case. Rafferty J was seeking a 

pragmatic solution to this problem that enabled the solicitors to get paid in 

circumstances where the client had not challenged their entitlement to fees.

36. Mr Sachdeva QC rejects Mr Williams QC’s analysis of the difference between 

novations and assignments whereby if the contracting parties change, it must be a 

novation. He argues that Jenkins confirms that the parties to a contract can be changed 

by assignment (and not just novation), at least in the limited circumstances covered by 

the Jenkins ratio. Indeed, he argues, it is the lack of the need for the client to consent 

that makes this an assignment – otherwise he concedes it would likely be a novation.

Mr Williams QC fundamentally disagrees. In his submission, categorising the events 

in Jenkins as an assignment and not a novation is fundamentally wrong – he spoke of 

“apples and pears” and of “square pegs in round holes”.



37. Mr Sachdeva QC argues that within the narrow Jenkins exception, the consent of the 

other party to the contract is not required. He points out that on the facts of Jenkins, 

there was no consent prior to the assignment. In that case the assignment was said to 

be effective from 8th April 2002 (the date that the solicitor moved firms) and the new 

solicitors served a notice of funding on 5th May 2002. The client was not told of the 

assignment until a letter was sent dated 20th May 2002.

38. Mr Sachdeva QC concedes that in law, written notice of the assignment is required 

but that in equity it is not as per Chitty 32nd Edition at 19-021.

39. He asks me to look at the substance of the goings on and, like Rafferty J, to take a 

pragmatic view.

40. In my judgment, I am bound to follow the ratio of Jenkins. It is a High Court 

authority. I am a District Judge. It is clear to me that Mr Orr put to Rafferty J that 

what, if anything, took place was a novation and not an assignment (see paragraph 9 

of her judgment). No doubt Rafferty J will have considered carefully the first instance 

judgment of Master Campbell, which included Mr Williams’ submission about this at 

paragraph 33. 

41. I am not persuaded that had Rafferty J been referred to the Rasbora or Linden 

Gardens cases, she would have come to a different conclusion. The law is not as 

straightforward as is set out in the dicta in the  Linden Gardens case at page 103 – “It 

is trite law that it is… impossible to assign ”the contract” as a whole ie including 

both burden and benefit. The burden of a contract can never be assigned without the 

consent of the other party to the contract in which event such consent will give rise to 

a novation” and “Although it is true that the phrase “assign this contract” is not 

strictly accurate, lawyers frequently use those words inaccurately to describe an 



assignment of the benefit of a contract since every lawyer knows that the burden of a 

contract cannot be assigned.” These comments are for example inconsistent with the 

conditional benefit exception to the rule against the non-assignability of contract 

burdens.

42. The law in this area has become over complicated and it seems to me that Rafferty J 

came to a pragmatic decision in Jenkins, following considered submissions. She 

accepted that she had not found much assistance from the authorities but said at 

paragraph 28 – “Significant in our conclusion is the intention behind the course 

adopted… in our judgment it would be a novel approach to the administration of 

justice were this court to seek on its merits to interfere with a professional

relationship whose propriety and worth has never been challenged.”

43. It is the job of a more senior judge than I to tell Rafferty J that she got the law wrong, 

if indeed she did. I am going to apply the ratio of Jenkins, which I take to be that

where a solicitor makes a professional move, taking with her to her new firm a client 

on a CFA, the CFA can be lawfully be assigned to the new firm and the client is not 

obliged to enter into a new CFA with the new firm.

44. The defendant rightly does not seek to distinguish Jenkins on the ground that the 

claimants’ relationship with Mr Muldoon is materially different to Mr Jenkins’ 

relationship with his solicitor.

45. Having decided that the CFA in this case could have been lawfully assigned, it is then 

necessary to consider whether on the facts of this case the CFA was actually assigned 

from McHale & Co to McHale Muldoon Limited t/a McHale & Co and then to 

Muldoon Britton.



46. First, I will deal with Mr Williams QC’s argument that McHale & Co terminated the 

retainer so there was nothing left to assign. He relies on the old case of Underwood, 

Son & Piper v Lewis [1894] 2 QB 306 (CA) which decided that the contract of a 

solicitor who accepts a retainer in a common law action is, in the absence of 

agreement to the contrary, an entire contract to conduct the case of the client until the 

action is finished. He points out that there was no such agreement from the claimants 

in this case because the assignment was never communicated to them. It follows that 

McHale & Co terminated their retainer before the end of the case without the clients’ 

agreement, thereby dis-entitling them to any fees.

47. I reject this argument. 

48. Firstly, it was clearly McHale & Co’s intention and McHale Muldoon Limited t/a 

McHale & Co’s intention that Mr Muldoon and his colleagues should continue to act 

for the claimants. All that was to change was the ownership structure of the firm. In 

fact McHale Muldoon Limited t/a McHale & Co did continue to act for the claimants

and the claimants continued to provide their instructions to act. This is inconsistent 

with the CFA having been terminated. Unlike the clients in Underwood, Mr and Mrs 

Griffith continued to provide Mr Muldoon with their instructions and would hardly 

have been able to refuse him his fees at the conclusion of the case on the ground that 

he had given up on them half way through. The intention was that the CFA would 

continue, not be terminated. This case is very different that Budana v The Leeds 

Teaching Hospitals NHS Trust, where DJ Besford found that the assigning firm had 

already “decided to stop handling personal injury litigation” a few days before the 

proposed date of transfer of the case to the new solicitors – so there was a gap 

between the old solicitors stopping work and the new ones taking over the case.



49. Whilst Mr Williams QC is correct in stating that the claimants were not consulted 

about the assignment and were presented with a fait accompli, they did not object and 

have confirmed that they do not wish to avoid the assignment now that they have been

told about it.

50. Underwood is authority for the proposition that a solicitor cannot stop work on a case 

without good reason and demand payment from the client. In my judgment, it is not 

authority for the proposition that a solicitor’s partnership cannot convert to a LLP or 

limited company and continue to act for the client to the conclusion of the case and 

then not get paid because the client’s express agreement to the change in structure was 

not obtained at the time. The claimants are entirely happy with the situation. 

51. Secondly, I must deal with mechanics of the purported assignment. Mr Williams QC 

argues that in respect of the purported assignment from McHale & Co to McHale 

Muldoon Limited t/a McHale & Co:-

(i) Clause 6.2 of the business transfer agreement is not in itself effective to assign 

the CFA because it anticipated that there would be a separate document of 

assignment; and

(ii) Clause 6.2 cannot apply to this contract because it only applies to “contracts 

which are capable of assignment without the consent of the other 

contracting parties” and there can be no valid assignment of a contract for 

personal services such as a CFA without the consent of the recipient of 

those personal services; and

(iii)Clause 6.3 is of no help to the Claimants because no attempt was made to 

procure the Claimant’s consent to any assignment or novation - the 

claimants were not told about the first assignment (although they would 



have been able to notice a change in the ownership of the firm from the 

small print at the bottom of the letterhead).

52. Mr Williams QC argues that in respect of the purported assignment from McHale 

Muldoon Limited t/a McHale & Co to Muldoon Britton that the purported oral 

assignment at the meeting on 2nd May 2014 cannot have been effective because:-

(i) Due to the ineffective purported assignment from McHale & Co to McHale 

Muldoon Limited t/a McHale & Co there was nothing left to assign; 

(ii) The evidence of Mr Muldoon and Mr McHale does not support the finding 

that they had actually assigned the CFAs (as opposed to agreeing that they 

would do so); and

(iii)In any event, as CFAs have to be in writing, it follows that assignments must 

also be in writing.

53. Mr Sachdeva QC argues that consent was not required and that the CFA was therefore 

validly assigned upon completion of the business transfer agreement by clause 6.2.

54. It must be the case that where solicitors firm A purports to assign a CFA to solicitor’s 

firm B, the client could say “no”. The example I gave in the Sanders v Barnsley 

Hospital NHS Foundation Trust case that I heard earlier this year was of a magic 

circle firm purporting to assign a CFA to a sole practitioner with restrictions on his 

practicing certificate following adverse disciplinary findings. The client would surely 

be able to say “no”.

55. It was argued before me in the Sanders case that the answer to this conundrum is in 

the third limb of the conditional benefits test as set out in Davies and Others v Jones 

and Another [2009] EWCA Civ 1164 - whilst the general rule is that you can validly 



assign the benefit but not the burden of a contract, there is an established exception in 

the case of “conditional benefits” whereby the burden can be validly assigned if:-

(i) The benefit and burden are conferred in or by the same transaction;

(ii) The receipt or enjoyment of the benefit is relevant to the imposition of the 

burden in the sense that the benefit must be conditional on or reciprocal to 

the burden; and

(iii)The person on whom the burden is alleged to have been imposed has had the 

opportunity of rejecting or disclaiming the benefit.

56. In Sanders, it was argued that, whilst the client does not need to consent to the 

assignment of his or her CFA, (s)he does need to be given the right to say “no”.

57. Both Mr Williams QC and Mr Sachedva QC in the instant case agreed that this cannot 

however be the answer because under the Davies test, it is the assignee of the benefit 

and burden who must be given the opportunity to reject or disclaim – in other words 

the second solicitors firm and not the client.

58. Common sense dictates that whatever the niceties of the legal analysis, a client in Mr 

and Mrs Griffith’s shoes must be able to disclaim or reject a Jenkins type assignment. 

A CFA is a contract for personal services and a client must be able to have a say in 

who his or her solicitor is. 

59. On the facts of Jenkins, the client wanted to transfer to the new firm because of the 

continuity of their solicitor. In this case, the evidence is that they would have wanted 

to do so had they been asked. 

60. In my judgment, the lack of express consent is not fatal to the validity of the 

assignment. Having continued to instruct McHale Muldoon Limited t/a McHale & Co



and then Muldoon Britton to the conclusion of the case, Mr and Mrs Griffith could 

hardly have contested their fees at the conclusion of the case on this technicality.

Consent would be implied from the claimants continuing to instruct the new firm. It is 

clear from Chitty at 19-088 that in the context of novations, acceptance can be 

inferred from acts and conduct. The same must be true in respect of assignments.

61. Whilst the claimants would have been able to say no to the assignment, they affirmed 

the arrangement by their actions and indeed it is clear from Mrs Griffith’s evidence 

that the claimants do not now wish to avoid the assignment.

62. Mr Sachdeva QC must be right that formal consent is not needed for a Jenkins type 

assignment. There was indeed no consent in that case at the time of the assignment –

the consent came a few weeks later. Whether the client consented a few weeks after 

the assignment as in Jenkins or much later, once the situation was explained to them, 

or even where that consent must be implied by reason of the client’s actions (as here) 

cannot make a difference in law. I cannot distinguish Jenkins from this case on this 

basis and find that I am bound by it.

63. It seems to me that what is required in a Jenkins CFA assignment case is not formal 

consent – that would create a three way agreement that would be difficult to 

categorise as anything other than a novation – but a lack of objection. Whilst Messrs

Williams QC and Sachdeva QC may be right that under the Davies conditional benefit 

test it is the second firm of solicitors who must be given the right to object, I cannot 

see that the situation should be different for the client.

64. It is unclear whether the Jenkins ratio should be interpreted narrowly, only applying 

where a client follows a solicitor between firms, or whether it applies in the wider 

context of the wholesale commercial sale of CFAs. It is not necessary to determine 



that in this case, and the issue of consent to assignment was not argued in Jenkins, 

presumably because the whole point of the assignment was so that the client could 

have continuity of representation.

65. Given my finding that client consent is not necessary, the case falls within Clause 6.2

of the business transfer agreement. Accordingly, I find that the CFA was validly 

assigned from McHale & Co to McHale Muldoon Limited t/a McHale & Co by that 

agreement. I do not accept Mr Williams QC’s submission that there needed to be a 

separate document of assignment. The business transfer agreement itself transferred  

the benefits and obligations of its CFAs by virtue of Clause 6.1 (as they are covered 

by the definition of “Contracts” in the definitions section of the document) together 

with all of the assets of McHale & Co to McHale Muldoon Limited t/a McHale & Co

(as defined in Schedule 1 – including all other property, rights and assets).

66. I find that the fact that McHale & Co lost its SRA registration shortly after the 

assignment does not help the defendant. By that time, the CFA had been validly 

assigned under the Jenkins rule, so there was no need for McHale & Co to retain its 

authority to practise.

67. I must next consider the second assignment from McHale Muldoon Limited t/a 

McHale & Co to Muldoon Britton. There is no consent issue with this transfer as the 

claimants returned Muldoon Britton’s client care letter, duly signed. The questions 

that arise are:-

(i) Was the purported oral assignment in May 2014 effective?

(ii) If not, does the June 2015 written assignment have retrospective effect?

68. In my judgment, the oral assignment was valid. The relevant part of Mr McHale’s 

statement reads “[Mr Muldoon] suggested that we assign [the CFAs]… and I 



agreed.”  In my judgment, that evidences an assignment. There is no rule that the 

assignment of a contract in equity has to be in writing and Mr Williams QC does not 

suggest that an equitable assignment cannot be effective here. In any event it was 

documented within the letters from McHale Muldoon Limited t/a McHale & Co and 

Muldoon Britton to the claimants dated 7 July 2014 and the claimants’ signatures on 

Muldoon Britton’s client care letter and authority form to confirm their wish to 

proceed. Whilst Mr Muldoon’s name and reference appears on McHale Muldoon 

Limited t/a McHale & Co’s letter, it was on the firm’s notepaper and must have been 

written on the authority of McHale Muldoon Limited t/a McHale & Co.

69. If I am wrong about that, I would still find the assignment valid and success fees 

recoverable on the basis of the June 2015 documentation. It is clear that CFAs can 

have retrospective effect (see for example Cook on Costs 2016 at 6.35). There can 

therefore be no logical reason why assigned CFAs cannot also have retrospective 

effect.

70. My findings therefore are:-

(i) McHale & Co did not terminate the retainer.

(ii) The CFA was validly assigned from McHale & Co to McHale Muldoon 

Limited t/a McHale & Co and then from McHale Muldoon Limited t/a 

McHale & Co to Muldoon Britton.

(iii)The defendant’s technical arguments therefore fail.

71. Like Rafferty J in Jenkins, I am not going to interfere with a professional relationship 

whose propriety and worth has never been challenged by the claimants.



District Judge Baddeley

17th October 2016
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