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1. MR JUSTICE SPENCER:  This is an appeal against the judgment of HHJ Coulthard 
dated 25 April 2016 sitting in the county court at Lewes on the ground that further 
evidence has subsequently come to light to suggest that the claimant and a witness 



called by the claimant may have given perjured evidence, with the result that the 
judgment was obtained by fraud.

2. It was a fast-track trial in a personal injuries claim arising from a road traffic accident.  
Liability and quantum were in issue.  The claimant succeeded and was awarded 
damages of £6,425.49 with costs of £7,083.12. 

3. The accident occurred on the A264 Crawley to Horsham dual carriageway in daylight 
on the afternoon of Monday 29 September 2014.  The claimant was driving a silver 
BMW.  An employee of the defendant, Mr Alleyne, was driving a 7.5 tonne lorry 
travelling in the same direction as the BMW.  The claimant and Mr Alleyne gave 
completely different versions of the accident.  The claimant’s version was that he was 
travelling in the left-hand lane of the dual carriageway making his way to work at 
Horsham College.  He knew the road well.  There was traffic ahead of him as he 
approached the roundabout and he slowed down.  In his rear view mirror he noticed the 
lorry behind and saw that the driver was using a mobile phone.  The lorry was 
attempting to move into the offside lane, but vehicles in that lane would not let him, so 
he pulled back into the nearside lane.  In doing so he failed to stop or slow down 
sufficiently and collided with the rear of the claimant’s BMW.  

4. Mr Alleyne’s version of the accident could scarcely have been more different.  His 
evidence was that he had overtaken a slow-moving vehicle and had returned to the 
nearside lane when he noticed the claimant’s BMW coming up behind him very fast.  
The BMW immediately overtook him and pulled sharply into the nearside lane right in 
front of him and slammed on its brakes.  He said he had no opportunity to avoid a 
collision.  Mr Alleyne thought the claimant must have intended to cause the collision in 
view of the way he braked so sharply right in front of him.

5. The police were called.  The two drivers exchanged details.  There was no prosecution 
and no police evidence.  There was, however, evidence from a witness called by the 
claimant, Mr Musa Hydara, who was put forward as an independent witness.  He had 
been in a car travelling in the outside lane when the lorry attempted to pull out in front 
of him.  When the lorry was unable to do so and moved back into the nearside lane, it 
collided with the rear of the claimant’s vehicle.  Mr Hydara claimed to have seen the 
collision.  He saw that both vehicles had stopped but he did not stop himself.  
Coincidentally, he was also making his way to Horsham College.  Later on that day he 
noticed the claimant’s BMW in the car park, spoke to the claimant and said he had 
witnessed the accident and it was the lorry which was entirely to blame.  

6. In addition to his job at Horsham College the claimant worked as a doorman at a club 
in Crawley called Angelique Bar.  He suffered whiplash-type soft tissue injuries to his 
neck and back as a result of the collision.  He asserted in his witness statement that he 
was not fit to return to his bar work until about early March 2015, a period of five 
months after the collision.  In the event at trial the claim for loss of bar earnings was 
reduced to 12 weeks, producing a net loss of £1,920, which is the figure the judge 
awarded under this head.

The trial
7. Mr Hydara was a reluctant witness.  He had completed a short witness questionnaire 

dated 20 April 2015 and made a witness statement dated 4 December 2015.  In his 



witness statement he said, “I now know the driver of the BMW to have been Mr 
Tazegul.  I did not know him and had never met him before seeing him at the college”, 
that being a reference to noticing the BMW on the college car park later that day and 
speaking to the claimant.  

8. The case was to have been heard at Eastbourne but in the event it was moved to Lewes.  
A witness summons had been served on Mr Hydara but when the trial started he had 
not arrived.  Further enquiries were made during the course of the morning as the case 
proceeded, and Mr Hydara arrived in time to give evidence after the luncheon 
adjournment.  Contact was made with Mr Hydara through Facebook, with the 
claimant’s wife contacting Mr Hydara’s partner, Ms Rawcliffe.  The defendant’s 
insurers had already looked into any possible links between the claimant and 
Mr Hydara on social networking sites.  The claims adjustor who had been conducting 
that research, Mr Gilbert-Bryan, was present at court and continued his research over 
the luncheon adjournment before Mr Hydara gave evidence.  He had established that 
the claimant’s wife and Mr Hydara’s partner, Ms Rawcliffe, have been friends on 
Facebook since January 2016, three months before the trial.  That information was 
made available to counsel on both sides.  It was also known that Mr Hydara and his 
partner, Ms Rawcliffe, both had Facebook profiles on which there were photos of them 
socialising at the Angelique Bar where the claimant worked as a doorman.  It had also 
been discovered that Mr Hydara was a Facebook friend of Mr Idris Demir, the manager 
of Angelique Bar, who had signed a letter supporting the claimant’s loss of earnings 
claim.  

9. On the issue of their possible relationship both the claimant and Mr Hydara were 
closely cross-examined.  The claimant was pressed as to why he had made no mention 
of Mr Hydara in his own witness statement (transcript page 42).  He agreed that it was 
really important that he had been approached by a complete stranger at college who 
had witnessed the accident, but he said he had mentioned Mr Hydara to his solicitor.  
(which was plainly correct).  Towards the end of cross-examination he was asked in 
terms whether he knew Mr Hydara before the accident happened.  He replied that he 
did not know him, not as a person. He was aware that they lived in the same village.  
He did not drink with him.  He recognised his face from somewhere.  He did not 
associate with him or go out with him.  He did not know what he did for a living.  “I 
don’t know nothing about him, basically” (transcript page 61).  He thought he had seen 
him in town a couple of times.  He did not know him or know of him before the 
accident.  

10. When Mr Hydara was cross-examined he was pressed on several aspects of his
account.  If (as he claimed) he had driven straight to the college, how was it that the 
claimant’s BMW was already there on the car park when he arrived, for him to have 
spoken to the claimant and volunteered to be a witness?  How could the claimant have 
got there first bearing in mind that, unlike Mr Hydara, he had remained at the scene 
until the police came?  Mr Hydara’s explanation was that he had not gone straight to 
the college after all but only arrived there later on.  How was it that Mr Hydara had 
said in his witness statement that he had been a passenger in the car with his girlfriend 
driving whereas in his evidence he had said the opposite?  Surely he would have 
remembered whether he was driving or not when he witnessed the collision taking 
place to his nearside.  If he was traveling faster than the vehicles which collided on his 
nearside, how could he have seen them actually coming to a stop?  



11. It was put to Mr Hydara that his evidence of the accident was a made-up story 
(transcript page 76), to which his reply was, “That is your opinion.  Prove that, can 
you?”.  He said he did not know that his partner and the claimant’s wife were friends 
on Facebook: “I do not know the guy.  I have never seen the guy”.  It was pointed out 
that he shared 75 Facebook contacts with Idris Demir, the manager of the Angelique 
Bar.  He replied that Crawley was a small town where everyone seemed to know each 
other.  There were only two clubs.  He went to the bar sometimes with his girlfriend.  
Asked whether he knew the claimant by sight as one of the doormen, he said: 

“Not really.  I have seen him before there but … I do not really like 
bouncers … because of the way they act.  But I have seen him there 
but it is like I have walked through him.  They do not like me and I do 
not like them.  It is simple.”

12. He repeated that he did not know how his partner and the claimant’s wife came to be 
connected on Facebook.  

13. In her closing submissions counsel for the defendant addressed the inconsistencies in 
the evidence of the claimant and Mr Hydara in relation to the accident itself and 
submitted that there was a strong circumstantial case that the two men must have 
known each other.  If they were to be believed, their vehicles happened coincidentally 
to be next to each other on the road at the time of the accident.  By coincidence they 
were going to the same destination, Horsham College.  By coincidence Mr Hydara saw 
the claimant’s BMW in the car park and recognised it even though his evidence was 
that he did not know the model or the registration number of the car, or the identity of 
the driver.  By coincidence it turned out there was a connection between the men on 
social media in the sense that there was a connection between their wives or partners, 
and a connection with a third party, the manager, Mr Demir.  

14. In his cogent ex tempore judgment the judge acknowledged at paragraph 6 counsel’s 
criticism of Mr Hydara:

“… and the coincidence (if that is the right word for it) between him 
coming forward as a witness and the fact that Facebook entries 
seemed to show that his wife and the claimant’s wife are linked in 
some way on Facebook, as is the owner of the club where the claimant 
is also a part-time bouncer, a club that is sometimes used by Mr 
Hydara.  But Mr Hydara and the claimant deny knowing each other as 
such, although the claimant says he recognised him as somebody he 
had seen around.”

15. The judge continued at paragraph 7:

“Of course, these days particularly judges have to be alert to the possibility of 
fraudulent claims, especially of the minor injury/whiplash-type that is alleged 
here.  Therefore I have considered very carefully all those criticisms and 
submissions made by Ms Johnson to see whether or not they undermine the 
evidence of the witnesses called on behalf of the claimant, but having taken 



into account all those submissions I am still of the view that I prefer the 
evidence of the claimant to that of Mr Alleyne.”

16. The judge went on to set out his findings of fact as to how the accident occurred before 
returning to Mr Hydara’s evidence.  He said at paragraph 10:

“… Although it is right to say that his evidence at first flush might 
have been regarded as being suspect, in particular because of the anger 
and frustration that he tended to show when being questioned about it, 
having considered that matter I was satisfied at the end of the day that 
he was telling me the truth as he remembers it and that the detail of 
the accident that he says he saw was indeed as he told it to me and was 
consistent with the account given by the claimant.”

17. The judge accepted that it was perfectly possible that Mr Hydara could have observed 
both cars pulling up and stopping.  At paragraph 11 he said:

“I am prepared to accept his evidence as being the truth and I find as a 
fact that he did witness the accident, that he has not come here to give 
perjured evidence merely to support someone with whom there may 
be some vague connection.  I am satisfied that there is no sufficient 
connection between them to undermine his evidence, which I accept.”

18. In the appellant’s notice nine other grounds of appeal were advanced, the tenth being 
the allegation that the claimant and Mr Hydara had perjured themselves and that the 
judgment was therefore obtained by fraud.  In granting permission to appeal limited to 
that tenth ground, Mitting J said:

“Judge Coulthard expressly stated in paragraph 11 of his judgment 
that Mr Hydara had not given perjured evidence and that there was no 
sufficient connection between him and the claimant.  On the basis of 
the witness statement of Martin Gilbert-Bryan of 12 May 2016 it is at 
least arguable that the evidence of the sole, supposedly independent 
witness was perjured and that he and the claimant were, contrary to 
their denial, friends.”

19. The witness statement of Mr Gilbert-Bryan (there referred to) exhibits a volume of 
additional material which has come to light only because further work has identified 
the claimant and his wife on Facebook using names which could not previously have 
been established as theirs.  Mitting J ordered that the witness statement of Mr Gilbert-
Bryan and its exhibits were to be received in evidence pursuant to CPR 52.11(2)(b) for 
the purposes of the appeal.  

20. I shall summarise the new material after setting out the relevant legal principles which 
apply.  

The relevant legal principles
21. It is common ground between Mr Clarke, who appears for the defendant but did not 

appear below, and Mr Wright, who did appear for the claimant below, that the relevant 



principles in this situation were set out by the Court of Appeal in Owens v Noble
[2010] EWCA Civ 224.  At paragraph 27 Smith LJ said:

“… In my judgment, the true principle of law is derived from Jonesco
and is that, where fresh evidence is adduced in the Court of Appeal 
tending to show that the judge at first instance was deliberately 
misled, the court will only allow the appeal and order a retrial where 
the fraud is either admitted or the evidence of it is incontrovertible. In 
any other case, the issue of fraud must be determined before the 
judgment of the court below can be set aside.”

22. That was a personal injuries case where only quantum had been in issue.  After 
judgment information had come to light that the claimant was not as seriously disabled 
as he claimed.  The Court of Appeal concluded that it was unnecessary to require the 
defendant to bring a fresh action to set aside the judgment on the grounds of fraud.  All 
that was needed was that the issue of fraud should be determined.  That could be done 
just as well (if not better) by referring the trial of the fraud issue back to the judge who 
had heard the case in the court below pursuant to CPR 52.10(2)(b).

23. At paragraph 29 to 30 Smith LJ said:

“… Subject to submissions from the parties, my provisional view is 
that it would be appropriate for [the trial judge] to try the issue in that 
no other judge could be as well placed as he. When his memory is 
refreshed he will no doubt have a good recollection of the evidence.

30.  … If the judge rejects the allegation of fraud, the original award 
will stand. If the judge finds that fraud is proved, he should make a 
reassessment of the damages.”

24. Elias LJ also examined the authorities and the relevant principles in detail.  The 
authorities indicated that the original judgment will be set aside and a retrial ordered 
only if fraud affecting the trial below is clearly established.  If the fresh evidence raises 
only a prima facie case of fraud, that would not be sufficient to set aside the judgment 
and order a fresh trial.  Sedley LJ explained the test and its application on the facts of 
that case in this way at paragraph 72:

“… In place of counsel's professional obligation not to sign a fraud 
pleading without solid evidence to support it, this court has had to 
form a preliminary view as to whether the evidence now before the 
court is capable – no more - of showing that the trial judge was 
deliberately misled about the claimant's capacities. Having formed the 
view (for my part not without hesitation) that it is, we are able to make 
an order which enables that issue to be properly tried but protects the 
claimant from the loss of his award unless and until it is proved that he 
obtained it in some significant measure by fraud.”

25. Applying these principles, the first question is whether the evidence of fraud as 
disclosed by the material produced in the statement of Mr Gilbert-Bryan is 
“incontrovertible”.  Only if that is established could this court contemplate setting aside 



the judgment below and ordering a retrial.  If the evidence of fraud is not 
incontrovertible then the issue of fraud must be determined provided the fresh evidence 
produced by Mr Gilbert-Bryan is capable of showing that the trial judge was 
deliberately misled about the extent and true nature of the relationship between the 
claimant and Mr Hydara.  In other words, the defendant has to show that there is a 
prima facie case of fraud.  

26. There is also agreement between counsel that the test for setting aside a judgment on 
the grounds of fraud is set out in Royal Bank of Scotland Plc v Highland Financial 
Partners LP [2013] EWCA Civ 328.  First, there has to be “conscious and deliberate 
dishonesty” in relation to the relevant evidence given or action taken, statement made 
or matter concealed which is relevant to the judgment now sought to be impugned.  

27. Second, the relevant evidence, action, statement or concealment (performed with 
conscious and deliberate dishonesty) must be “material”.  “Material” means that the 
fresh evidence that is adduced after the first judgment has been given is such that it 
demonstrates that the previous relevant evidence, action, statement or concealment was 
an operative cause of the court’s decision to give judgment in the way it did.  Put 
another way, it must be shown that the fresh evidence could have entirely changed the 
way the court approached and came to its decision.  Thus the relevant conscious and 
deliberate dishonesty must be causative of the impugned judgment being obtained in 
the way it was.  

28. Third, the question of materiality of the fresh evidence is to be assessed by reference to 
its impact on the evidence supporting the original decision, not by reference to its 
impact on what decision might be made if the claim were to be retried on honest 
evidence.  

29. Finally, I must bear in mind that although the standard of proof on the trial of the issue 
of fraud is the ordinary civil standard, i.e. the balance of probabilities, it is well 
established that the court must have in mind as a factor, to whatever extent is 
appropriate in the particular case, that the more serious the allegation, the less likely it 
is that the event occurred and hence the stronger should be the evidence before the 
court concludes that the allegation is established on the balance of probability (see in 
Re B [2008] UKHL 35 at paragraph 13).  

30. On behalf of the defendant Mr Clarke contends that the evidence of fraud is 
“incontrovertible” and that the judgment should be set aside without more ado and a 
retrial ordered.  Failing that, he submits that there is at least a prima facie case of fraud 
and that issue needs to be tried.  On behalf of the claimant, Mr Wright submits that the 
fresh evidence alleging fraud is far from “incontrovertible”.  Indeed, when closely 
examined it does not even meet the threshold of raising a prima facie case requiring the 
issue of fraud to be tried.  With these principles and arguments in mind I turn to the 
fresh evidence.  

The fresh evidence of fraud
31. The defendant’s case is that the fresh evidence demonstrates through Facebook 

material a friendly relationship between the claimant and Mr Hydara which goes far 
beyond anything which either of them admitted in evidence and which casts doubt on 
Mr Hydara’s status as an independent witness and the credibility of both witnesses.  



The defendant also relies on material from the internet which suggests that at a time 
when the claimant had asserted he was unfit to work he was in fact working as a 
doorman at the club, thereby casting further doubt on his credibility.  I shall examine 
the Facebook evidence in chronological sequence so that it can be seen in the context 
of the events relevant to the claim and the proceedings.  In his skeleton argument 
Mr Wright helpfully identified the items as A to E.  

32. The first Facebook entry in time which is relied upon is 8 January 2013, some 20 
months before the accident.  This was Mr Wright’s item E.  Mr Hydara posted a photo 
of himself with his mother (exhibit MGB13, page 88).  34 people indicated that they 
“liked” the photo, one of whom was the claimant, whose Facebook username is 
TJ Junior.  There was no comment in text on the photo.  On its own this evidence 
carries little weight.  Although the photo was posted on 8 January 2013 it does not 
follow that the indication by TJ Junior that he liked it was contemporaneous with that 
date.  Mr Gilbert-Bryan acknowledges in his witness statement that Facebook notes the 
time and date of photos and posts but not “likes”.  It follows that the claimant’s 
interaction with this photo could have taken place at any time after 8 January 2013 
before or after the accident.  In any event there is limited significance merely in 
“liking” someone’s photo, although it does at least show an interest on the part of the 
claimant in Mr Hydara and his family.  

33. The second Facebook entry is dated 22 July 2014, some two months before the 
accident.  On that date someone called Moka Crawley (apparently with Alisha
Rawcliffe, Mr Hydara’s partner) posted a photo which was “liked” by TJ Junior, i.e. 
the claimant, and Mr Hydara (exhibit MGB2, page 54).  Again, if this stood alone it 
would carry little weight.  At most it shows that Mr Hydara and the claimant had a 
Facebook friend in common.  

34. The third Facebook entry is dated 26 November 2014 (Mr Wright’s item B).  This was 
two months after the accident, by which time the claimant by definition knew of 
Mr Hydara’s existence and must have obtained his name and contact details for the 
purpose of the insurance claim (assuming his account is true).  The post is by Samara 
Alisha Rawcliffe wishing Mr Hydara happy birthday (exhibit MGB10, page 82).  19 
people have “liked” the message, and at 18.23 hours the same day TJ Junior (the 
claimant) wrote, “Lol, softy my brother ) Happy birthday Sis”.  Mr Hydara replied at 
19.05 the same day, “Hahaha u joker”.  In my judgment this entry indicates something 
more than a casual acquaintanceship arising from a brief conversation following the 
accident.  Mr Wright makes the point that by the inclusion and context of the word 
“Sis” the claimant on one interpretation had misunderstood the post and has thought 
that it was Ms Rawcliffe’s birthday rather than Mr Hydara’s, but either way it seems to 
me this entry shows a degree of interest and affection for Mr Hydara and his girlfriend 
on the part of the claimant inconsistent with the impression conveyed during the 
evidence of the claimant and Mr Hydara at the trial.  

35. The fourth Facebook entry is dated 8 April 2015 (Mr Wright’s item C).  On that date 
Mr Hydara posted a photo apparently of himself and his partner with a young child 
(exhibit MGB11, page 84).  At 22.27 hours the same day TJ Junior (i.e. the claimant) 
wrote, “Gorg family warrior growing now”.  This was three weeks before Mr Hydara 
signed the questionnaire from the insurers about his witnessing the accident.  In my 
judgment this is a much more significant piece of evidence.  The personalised response 



indicates by inference some knowledge on the part of the claimant not only of 
Mr Hydara himself but of his family wholly inconsistent with the impression conveyed 
in the evidence they both gave at trial.  

36. The fifth Facebook entry is dated 17 December 2015 (Mr Wright’s item D).  This was 
two weeks after Mr Hydara had made his witness statement.  TJ Junior, the claimant, 
posted a photo of himself stripped to the waist and displaying his muscular torso 
(MGB12, page 86).  The photo was taken in the changing room at a gym.  Mr Hydara 
has “liked” the photo and has written the comment at 21.58 that same day, “Yes, sexy 
boy”.  At 8.03 next day TJ Junior has replied, “Lol”.  Again, this entry shows direct 
interaction between the claimant and Mr Hydara in terms of some familiarity 
inconsistent with the impression given in their evidence at trial. 

37. The sixth and final Facebook entry is dated 1 April 2016 (Mr Wright’s item A).  This 
was three weeks before the trial.  Samara Rawcliffe posted some photos (exhibit 
MGB4, page 62).  She tagged Mr Hydara’s name.  Among those who liked the photo 
was the claimant’s wife.  This entry is of no real significance in my judgment.  As 
already mentioned, the judge was made aware at the trial that the claimant’s wife and 
Mr Hydara’s partner, Ms Rawcliffe, had been Facebook friends since January 2016.  
There is no indication in this entry of any direct interaction between the claimant and 
Mr Hydara.

38. Other material obtained from Facebook demonstrates that there are photos separately 
of the claimant and Mr Hydara taken at what appears to be the same gym in Crawley, 
the inference being that they were both members of the same gym and thus likely to 
have seen each other there.  

39. The final new material comes not from Facebook but from a website called “Licklist” 
which features promotional photos of various entertainment venues and on which there 
is a page for the Angelique Bar in Crawley where the claimant worked as a doorman.  
The significance of this material (MGB3, page 58-60) is that there are photos showing 
the claimant apparently on duty in uniform at the club and the dates indicated in the 
dialogue boxes alongside the photos span the period 2 January to 13 February 2015, 
whereas the claimant said in his witness statement that he was off work until March 
2015.  Mr Wright points out that there is no definitive proof that the dates in these 
dialogue boxes are the actual dates when the photos were taken.  They appear to be 
nothing more than the date attributed to the gallery by the creator of the webpage.  The 
dialogue boxes state that the date the webpage was created and the date they were 
modified are “unavailable” so there is nothing to suggest that they were uploaded onto 
the website contemporaneously.  

The submissions of the parties
40. On behalf of the defendant in the skeleton argument served with the appellant’s notice 

it is submitted that the new material demonstrates that the claimant and Mr Hydara 
knew each other, had known each other since before the accident and are on 
affectionate terms.  It flows from this that both of them lied on oath and consciously 
and deliberately deceived the court about Mr Hydara’s independence, and almost 
certainly about whether in fact he even witnessed the accident at all.  It is submitted 
that the deceit was causative of the judgment being given as it was.  The judge clearly 
relied upon the fact of the “independent” evidence and its consistency with the 



claimant’s case.  It is submitted that the photos of the claimant at work at the club at a 
time when he alleges he was unable to work due to his injury is another instance of 
conscious and deliberate dishonesty on his part.  

41. In his oral submissions Mr Clarke suggested that there was now “incontrovertible” 
evidence that the claimant and the defendant knew each other and that the judgment 
should be set aside; alternatively, that there was a strong prima facie case of fraud and 
the issue should be determined by this court as part of the appeal or by referring the 
matter back to the lower court pursuant to CPR 52.10(2)(b).

42. On behalf of the claimant Mr Wright submitted that there was no evidence that the 
claimant and Mr Hydara became Facebook “friends” before the accident.  Given the 
relatively public nature of Facebook “posts”, depending on privacy settings, merely 
“liking” or even commenting on a post does not support an inference of a close 
friendship.  He submitted that the Facebook material taken at its highest was not 
indicative of a close or affectionate friendship between the claimant and Mr Hydara, 
and certainly not indicative of the sort of friendship from which it could be inferred 
there had been a conspiracy to commit perjury for the purpose of advancing a 
fraudulent claim.  The fact that the claimant and Mr Hydara were members of the same 
gym was entirely circumstantial and maybe nothing more than coincidence.  There was 
no evidence they ever attended the gym at the same time as each other before or after 
the accident.  

43. I have already summarised Mr Wright’s submissions in relation to the photos at the 
club and the absence of proof of their true date.  In short, Mr Wright submitted that 
taken at its highest the evidence overall is insufficient to support an inference that the 
claimant and Mr Hydara would have conspired together and gone on to commit 
perjury.  Mr Wright submitted that the judge evidently had in mind the need to be alert 
to the possibility of fraudulent claims.  Having considered carefully the suggestion that 
the independence of Mr Hydara had been undermined, the judge had acknowledged 
that there “may be some vague connection” between Mr Hydara and the claimant 
which was insufficient to undermine Mr Hydara’s evidence.  The new evidence, 
Mr Wright submitted, does not materially change or add to that “vague” connection.  

44. I should mention for completeness that the claimant has made a further witness 
statement dated 27 June 2016 in response to the appeal in which he seeks to explain 
some of the Facebook material and stands by his assertion that he and Mr Hydara did 
not know each other before the accident.  Mr Wright has not sought to admit this 
witness statement in evidence pursuant to CPR 52.11(2)(b).  Both counsel agree that it 
was inappropriate for this court to hear evidence from the claimant.  I therefore 
disregard this further witness statement of the claimant in reaching my conclusions.  

Analysis and conclusions
45. There has been no admission of fraud so the judgment could only be set aside at this 

stage if there is “incontrovertible” evidence of fraud.  I am not satisfied that this high 
threshold has been met.  It is plain from the fact that the claimant has made a further
witness statement that the allegations of fraud are hotly contested.  The court would 
need to hear any explanation the claimant or Mr Hydara wishes to offer before reaching 
a conclusion that there has been perjury and/or fraud.  The real issue is whether the 



fresh evidence discloses a prima facie case of fraud such that the issue should be 
referred back to the lower court for determination.  

46. In my judgment that threshold has been met for the following reasons.  First, taken as 
whole I am satisfied that the Facebook material showing interaction between the 
claimant and Mr Hydara does strongly suggest that there was far more of a relationship 
between them in the months following the accident than either admitted during the 
course of their evidence at trial.  I have already expressed my view on the individual 
Facebook entries.  The most telling Facebook entry is that dated 8 April 2015 (item C) 
where the claimant has added the comment “Gorg family warrior growing now”.  This 
on the face of it shows a familiarity between the claimant and Mr Hydara far beyond 
anything which either has admitted.  

47. I also observe for completeness that even in his recent witness statement the claimant 
has not sought to explain this entry or indeed the wording of any of the entries where 
comments have been made.  Set alongside this entry of 8 April 2015, the entries of 
26 November 2014 relating to Mr Hydara’s birthday and the response from Mr Hydara 
to the claimant’s photo at the gym dated 17 December 2014 show a degree of 
familiarity wholly inconsistent with the evidence they gave at trial.  

48. The test is whether the fresh evidence is capable of showing that the trial judge was 
deliberately misled.  I bear in mind the high threshold, that there must be prima facie
evidence of “conscious and deliberate dishonesty” in relation to evidence relevant to 
the judgment and that the relevant evidence at trial affected by the new material must 
have been an operative cause of the decision of the judge in the lower court to give 
judgment in the terms he did.  In the passages from their evidence which I have already 
summarised, the claimant and Mr Hydara both denied any knowledge of each other 
beyond the most passing acquaintance save for speaking in the car park at the college 
after the accident when Mr Hydara volunteered his willingness to give evidence of the 
accident.  

49. As it stands, the fresh material is in my judgment capable of casting fundamental doubt 
on the truthfulness of that evidence.  It will be for the judge below to decide whether in 
fact, in the light of any explanation forthcoming from the claimant and/or from 
Mr Hydara, the inference of perjury and fraud is proved to the requisite standard.  If the 
claimant and Mr Hydara have indeed deliberately suppressed the true nature and extent 
of their relationship, it will be for the judge below to decide whether the inevitable 
inference must be that they have both lied about the circumstances of the accident.  It 
will be for the judge below to decide if perjury and/or fraud are established whether the 
judgment should be set aside.  

50. As to the materiality of any perjured evidence or suppression of the truth of their 
relationship, in assessing whether there is a prima facie case of fraud I bear in mind 
that the judge had to consider carefully whether on the evidence before him there was 
sufficient material to undermine Mr Hydara’s status as an independent witness.  His 
conclusion was: 

“I find as a fact that he did witness the accident, that he has not come 
here to give perjured evidence merely to support someone with whom 
there may be some vague connection.  I am satisfied that there is no 



sufficient connection between them to undermine his evidence, which 
I accept.”

51. The pieces of potential undermining evidence which the judge was considering were 
confined to (1) the fact that Mr Hydara and his girlfriend sometimes patronised the club 
where the claimant worked as a doorman, (2) the fact that the manager of the club, 
Mr Idris Demir, had Mr Hydara among his Facebook contacts and (3) the fact that the 
claimant’s wife and Mr Hydara’s partner had been Facebook friends for the past three 
months.  The judge was entitled to conclude that this was insufficient circumstantial 
evidence to undermine Mr Hydara’s independence; but all circumstantial evidence 
derives its force from the number and extent of circumstances which in the end and in 
combination cannot be explained away as coincidence.  Had the judge been aware of 
this additional material now available, provided it cannot be explained away 
innocently, there is at least a strong prima facie case that his decision would have been 
different.  There was a complete conflict of evidence between the claimant and 
Mr Alleyne as to how the accident happened, and in the judge’s view Mr Hydara 
provided critical independent evidence.  The new evidence that the claimant and 
Mr Hydara were members of the same gym (if uncontroverted) is a further piece of 
circumstantial evidence which may be material in casting doubt on that, in combination 
with the remainder, albeit of limited significance in itself.  

52. The evidence in relation to the photos taken at the club is not conclusive as to date, but 
in my judgment it at least raises a prima facie case that the claimant was working at the 
club at a time when he had asserted that he was still unfit and off work.  That evidence 
may not have affected the quantum of the claim bearing in mind that the award of loss 
of earnings from the club was only for a period of three months, i.e. up to January 
2015, and the calculation was in any event rough and ready.  However, if in truth the 
claimant was working there in January and February, his witness statement would have 
been demonstrably false in suggesting that he did not return to work at the club until 
March 2015.  That could have created an important and significant dent in his general 
credibility and part of the overall circumstantial evidence which the judge would have 
been bound to take into account.

53. For all these reasons I have reached the clear conclusion that there is a prima facie case 
of fraud and perjury which should be determined by the lower court before deciding 
whether the judgment should be set aside.  Subject to any further submissions, the most 
appropriate course in my judgment is to refer that issue back to the lower court for 
determination by the trial judge, HHJ Coulthard.  Given his familiarity with the case, 
no one is better placed to assess the impact the fresh evidence would have had upon his 
assessment of the witnesses in the event that fraud and/or perjury is proved to his 
satisfaction.  If the judge is satisfied that the judgment should be set aside, then, 
applying the principles I have identified in the authorities, it will be open to him to set 
the judgment aside by analogy with the approach approved by the Court of Appeal in 
Owens v Noble (see paragraph 30).  

54. That concludes my judgment. 
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