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JUDGMENT 

Introduction 
1. The opposing parties in this application are: (I) Mr. Roderick McCarthy, a solicitor previous ly of 

Charles Henry an organization which practised as licensed litigators and which acted for the 

Claimant, M.A. Lloyd & Son Ltd at materia l times in these c la ims and (2) the Defendant, PPC 

International Ltd which is a company incorporated in Brunei Darussalam. I have been informed, by 

Mr Ellis, the solicitor for the Defendant, that "Charles Herny" is a trading name of "Legal Action", 
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a private limited company with the company number 04287782. 

2. The history behind this application is that in 2011 the Claimant, M.A.Lloyd &Son Ltd ("MAL") 

claimed against the Defendant, PPC International Ltd ("PPC"), damages for an alleged breach of 

intellectual prope1ty rights and passing off with respect to a seating system to be fitted on board high 

speed launches and R!Bs. The original claim was for about £40,000. The first claim, HQ11X02186, 

was struck out and an order for costs was made against the Claimant on the 20'" May 2012. The 

second claim, HQ I 2X02 I 65, was issued on the same day. That had a statement of case which was 

the same as in the first claim. That claim was struck out against PPC by an Order made on the I '1 

May 2014. Thereafter MAL commenced the third claim, HQ14X0200I, against PPC and individuals 

who were directors of PPC or other associated companies. The claim against PPC repeated the claims 

already made in the first two claims to which were added claims based in fraud against the fmther 

individuals. There were a number of applications and appeals involving all three cases but ultimately 

the third claim was also struck out. A number of orders for costs have been made against MAL which 

exceed£ 120,000 in costs already assessed. None of the costs orders have been paid. Apparently there 

is a fmther costs order requiring an assessment. In about March 2015 MAL was placed in 

administration so that there is no real prospect any recovery of these costs against that company. 

3. By an application issued on the 3,a February 2016 PPC has sought an order that the outstanding costs 

should be paid Mr. McCarthy, as the solicitor for MAL, or by Mr. John Key, the erstwhile managing 

director ofMAL, (the "Main Application"). The application was suppmted by the Thi1teenth Witness 

Statement of Leigh Ellis, the solicitor to PPC. An order for directions was made which stated that: 

(a) the Respondents were to file evidence in response to the application by 4'" April 2016; (b) PPC 

was to file evidence in reply by 25 April 2016; (c) the Respondents were given liberty to apply for 

cross examination of PPC's witnesses or each other's witnesses by no later than I ' 1 April 2016 failing 

which no patty would be allowed to examine the witnesses of any other party at the hearing. 

Thereafter time for filing witness statements was extended to permit the Respondents to file witness 

evidence by J•d May 2016; the application was to be heard by a High Court Judge. The present 

situation is that the hearing of the application has been fixed for the 25'" July 2016, although a witness 

statement was filed on behalf of Mr. Key no witness evidence has been served by Mr McCarthy and 

no application for extension of time to permit service of such a witness statement has been made. 

The application for security 

4. On the JO'" May 2016, Mr McCmthy issued an application for security for his costs in respect of the 

application made against him ("the security application").This application was made upon the basis 

that CPR Part 25.12(1) applies. Apparently no warning was given that such an application was to be 

made. This security application was suppmted by a short statement made by Mr. McCarthy dated 
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19'" April 2016. On 24'" May 2016 Mr. Ellis, PPC's solicitor, wrote to Mr. McCatthy noting that no 

notice had been given and setting out various deficiencies in the security application both as to 

principle and practice. On 26'" May 2016, Mr McCatthy served a second witness statement for the 

purpose of addressing the issues raised in the letter of 24'" May 2016. There was a directions hearing 

on 27'" May 2016 at which directions were set down for the hearing of the security application. On 

81
" June 2016, PPC filed evidence in response to Mr. McCaithy's statements. At the hearing Mr. 

Simon Butler, acting for Mr. McCatthy additionally submitted that the coutt has power to make an 

order for security for costs pursuant to CPR 3 .1 (2)(m). 

The Issues 

5. Mr. Wright has submitted that these are: 

a. Whether the Court has jurisdiction to make the order sought pursuant to CPR Parts 25 .12( 1) 

and 25.13; 

b. Whether Mr McCatthy has made out his case under CPR 25.13 as to his entitlement to 

security for costs on the basis of (i) PPC's alleged impecuniosity pursuant to CPR 25.13(2)( c) 

and/or (ii) the fact that PPC is based abroad pursuant to CPR 25.13(2)(a); 

c. Whether there is any other basis for making the order sought; 

d. In light of the merits of the Main Application, the timing and manner of the Security 

Application, whether the present application should be viewed as a 'stifling' application; 

e. In all the circumstances of the case, whether security should be granted. 

Submissions 

6. CPR Part 25 - Jurisdiction 

a. Mr. Butler has submitted that although the wording of CPR Patt 25.12 indicates that the 

jurisdiction of the court is to order security for costs in favour of a "defendant" where the 

"claimant" comes within the criteria set by the CPR (which for the purposes of this case are 

that it is resident outside the relevant jurisdictions or is impecunious) a literal construction 

should not be applied but the coutt should stand back to ascertain what it is that the rule is 

trying to achieve. For these purposes he submitted that Mr. McCarthy is the effective 

defendant to the application brought by PPC for a wasted costs order, which is the effective 

claimant for these purposes. 

b. Mr. Wright submitted (a) there is no jurisdiction to order security other than to a defendant 

to a claim for the purposes of CPR 25.12(1) and (b) Mr McCarthy is not a 'defendant' and 

the Main Application is not a 'claim'. He relies upon the following reasoning: 

1. The authorities are clear that third-party costs orders, including wasted costs orders, 

are intended as summaty procedures and should not comprise satellite litigation. It 

would be antithetical to that aim to treat the Main Application as a 'claim' for 
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security purposes; 

ii. The proceedings will not contain the procedural steps of a claim such as disclosure 

or oral examination of witnesses; and 

iii. While there is no authority directly on point, what authority there is suppmts, by 

analogy, PPC's position that the Main Application is not a claim and Mr McCatthy 

is not a defendant to a claim; 

1v. Claims for third-party costs applications are intended to be summary proceedings, 

falling far short ofa fully-fledged 'claim'; see Centrehigh Ltd v Amen [2013] EWHC 

625 (Ch) at [4 l ]-[45] and Greco Air Inc. v Tilling [2009] EWHC 115 (QB) at [4 7]; 

v. Such applications should not be allowed to spawn extensive 'satellite litigation'; 

v1. The hearing in this instance has been listed for 3 days but these are summary 

proceedings which will, given the state of the evidence, take considerably less time; 

v11. The present application appears to be patt of an attempt by Mr McCaithy to draw 

out proceedings; 

viii. Although the total amount at stake in terms of costs is substantial in this case that 

has no effect on the principle as to whether or not the Main Application is a claim; 

1x. It is also impo1tant to note in this regard that pursuant to the provisions of the CPR, 

applications for third pa1ty and wasted costs orders are made as applications within 

existing proceedings rather than in free-standing proceedings of their own which 

would be more akin to a claim; 

x. There has been (and will be) no disclosure in the Main Application. There has not 

even been any request, let alone an order, for either general or specific disclosure; 

x1. There will be no oral evidence at the hearing of the Main Application, the time for 

any application in that regard passed on 3 June 2016; 

x11. The Main Application therefore lacks many of the key features ofa 'claim'; 

xiii. The nature of the Main Application is, substantively and procedurally, far closer to 

an interlocutory application, for which security would not be ordered, than a claim; 

xiv. There does not appear to be any repo1ted decision of an instance where a respondent 

to an application for an order under s.51 of the Senior Courts Act has sought security 

for costs. This is significant as neither security for costs applications nor applications 

under s.51 are unusual; 

xv. The authorities are only of assistance by way of analogy. PPC relies upon Bowring 

(C T) & Co (Insurance) Ltd v Corsi & Partners Ltd [1995] I BCLC 148, CA, in 

which the Court of Appeal held that a defendant seeking to enforce an unde1taking 

as to damages given as pa1t of a freezing injunction obtained against it could not be 

ordered to give security for an inquiry as to damages under that unde1taking because 

as a defendant, it could not be compelled to give security; 
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xvt. In this case PPC was the defendant in all of the original proceedings; 

xv11. The Main Application involves the defendant in making an interlocutory application 

seeking a compensatory remedy; 

xvi ii. There was no independent cause of action. The application in existing proceedings 

is the only available remedy; 

xix. In the circumstances, Mr McCarthy's application is misconceived in principle and 

should be dismissed even without any further consideration of the criteria for 

granting security for costs. 

7. Whether Mr McCarthy has made out his case under CPR 25.13 as to his entitlement to security for 

costs 

a. Mr. Butler submitted that: (a) PPC is resident abroad and (b) is apparently impecunious to 

the extent that if Mr. McCarthy successfully resists the Main Application he will probably 

be unable to recover his costs of defending that application. He referred to the I" and 3,d 

witness statements of Mr. Kidd, a director of PPC, which indicated that PPC had sold or 

transferred its assets and/or had ceased trading. Mr. Butler also relied upon the decision in 

Sm71d Oil International Ltd v. Addax Energy SA [2006] 2 Costs LO 227 which held that 

where there had been a deliberate refusal to provide give the court financial information it 

could be inferred that the claimant would be unable to pay the defendant's costs if ordered 

to do so that the condition contained in CPR Part 25.13(2)(c) was satisfied. 

b. Mr. Wright submitted: 

1. the evidential burden of demonstrating that 'there is reason to believe that [PPC] 

will not be able to pay' any costs order made against it in the Main Application falls 

on Mr McCarthy. The evidence produced by Mr McCa1thy falls far shmt of the 

standard required and he has failed to make out his case; 

ii. Looked at as a whole, his first witness statement falls well short of establishing 

PPC's impecuniosity: (a) Mr McCarthy has said that he carried out searches but does 

not given any indication of what those searches are, let alone providing any 

substantiating evidence; (b) Mr. McCaithy has relied upon a previous witness 

statement in these proceedings, made by Mr. Kidd several years ago, without 

acknowledging that the statements as to PPC's financial position had been clarified 

in particular in Mr Kidd's third witness statement; (c) Mr. McCarthy has produced 

no direct or contemporaiy evidence; (d) Although Mr McCarthy has attempted to 

rectify some of these defects in his second witness statement, producing what is 

apparently a credit report carried out on PPC, no evidence has been given as to how, 

when or in what circumstances that report was produced. The report does not shed 

any light whatsoever on PPC's financial circumstances or ability to pay a costs order, 
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going only to its notional credit rating. In the circumstances Mr McCaJthy has, 

comprehensively failed to make out his case on the evidence; 

iii. With respect to being a company based abroad: The mere fact that a company is 

based overseas does not suffice for the grant of security for costs because the 

authorities are clear that a determination on the basis of location alone would be 

discriminatory. Rather, an applicant for security in such circumstances must show 

that the fact that the company is based overseas will cause some substantial barrier 

to enforcement. Even then, the grant of security may be limited to the additional cost 

of enforcement; see further Nasser v United Bank of Kuwait [2002] l WLR 1868; 

1v. The burden therefore falls again on Mr McCarthy to show that the fact that PPC is 

based abroad will cause some substantive barrier to enforcement over and above an 

increase in costs; or if there is no barrier other than additional cost, the amount of 

any additional cost. 

v. Mr. McCarthy's case is based upon the mere assertion that "[t]here is no possibility 

whatsoever" which appears in paragraph 5 of his first witness statement but no 

actual evidence has been produced and Mr McCarthy has failed to make out his case. 

VI. As to Mr McCarthy's reliance on Sarpd Oil; such reliance is misconceived because: 

(a) the application falls within CPR 25.13, so that Mr. McCaJthy is required to satisfy 

the Comt on the conditions therein, and is subject to the general discretion of the 

Court provided by Part 25; and (b) the circumstances of that case are not comparable. 

It is notable in paiticular that in Sa17Jd the claimant had been given, and had refused, 

multiple opportunities to explain financial position. That is not the case here where 

two separate witness statements are relied upon by PPC setting out its financial 

position and, impmtantly, it has never refused to provide financial information; such 

information has never even been requested by Mr McCatthy. 

8. Whether there is any other basis for making the order sought. 

a. Mr Butler has submitted at the hearing that, as an alternative to the application of CPR Pait 

25, the coutt has a general discretion to make an order for security for costs in any case 

pursuant to CPR Patt 3. l and that the circumstances of this case warrant an order pursuant 

to that part even if CPR Patt 25 does not apply. In suppmt of that proposition he has 

submitted: 

i. That there is no evidence of sufficient assets on PPC to satisfy an order for costs if 

- 6 -



Mr. McCarthy is successful; 

11. PPC has not paid the legal costs of any other party; 

111. Payment of PPC's own legal costs are probably not funded by PPC but by Mr. Kidd; 

1v. The merits of the case against Mr. McCarthy are such that it would not be fair not to 

make an order for security for costs. 

b. Mr. Wright has submitted that: 

1. CPR 3.1 does not apply in circumstances where CPR Part 25 contains specific 

provisions with respect to the provision of security; 

ii. It would be unusual for the court to create new category of case where the 

jmisdiction of the Court is provided by an existing provision, see C T Bowring & 

Co. v Corsi & Partners [1994] BCC 713,per Millett LJ at 7220. 

111. In any event the comt should not make an order unless the merits of the case are 

sufficient to suppott such an order. 

9. In light of the merits of the Main Application, the timing and manner of the Security Application, 

whether it may be viewed as a 'stifling' application. 

a. Mr. Butler explained that Charles Henry was a charity which was a licensed business entitled 

to carry on litigation through an unqualified litigator under the direction of a qualified 

solicitor. On instructions it was stated that Mr. McCarthy was the qualified solicitor in charge 

of the claim for the purposes of the litigation on behalfofthe Claimant but that Mr. Key was 

paying for and receiving advice about the proceedings. He further submitted that 

notwithstanding that Mr. McCatthy had not served witness statements in accordance with 

the order to that effect nonetheless he was entitled to appear and put written submissions in 

respect of the matter pursuant to CPR Patt 48 and that there is a high threshold for the 

purposes of establishing that a solicitor is personally liable for costs in respect of the conduct 

of proceedings. 

b. Mr. Wright submitted it is clear that the Main Application has merit because: (i) there is 

substantial and detailed evidence from Mr Key, former director of the Claimant, Mr 

McCarthy's client, that proceedings were undettaken and/or prosecuted without instruction 

at all on certain occasions and on others without explaining and advising properly or at all; 
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(ii) if accepted, that amounted to a breach of Mr McCatihy's warranty of authority, was an 

abuse of process, and was unreasonable and negligent conduct that would warrant a third 

party costs order, and (iii) it appears from Mr Key's evidence that in addition to taking action 

without authority some of the advice that was given cannot be correct so that it is hard to see 

how any solicitor could properly have given such advice; for example that it was appropriate 

to try to avoid paying costs orders; (iv) set against Mr Key's evidence there is no evidence 

from Mr McCarthy; (v) he has now missed the deadline for filing evidence (even as 

extended) by some weeks; (vi) no explanation has been given as to why evidence has not 

been filed, no indication has been given of when or even if it will be filed, no application for 

relief from sanctions has been made or even any indication that such an application will be 

made. In the circumstances, the Comt should conclude that PPC has very good prospects of 

success on the Main Application. 

c. Mr Wright further submitted: (i) that an application for security for costs should be made 

early in proceedings; (ii) Mr McCarthy had not made the Security Application early in the 

proceedings; (iii) Mr McCatthy's statement, in his second witness statement, that he has only 

relatively recently obtained legal representation cannot be accepted because Mr McCarthy 

is himself a solicitor who holds himself out as having the requisite expe1tise to conduct 

litigation so that he should know about the security for costs regime and how it operates. No 

explanation is given as to why representation was not obtained earlier, although it appears 

that the application notice and supporting witness statement were drafted in late April, it was 

not issued until mid-May and even then not served properly. Therefore there is no reason for 

this additional period of delay and, despite the fact that the Security Application had been 

made late, Mr McCarthy does not appear to have taken any steps to expedite the process. In 

addition it is to be noted from the email of Mr Butler to the court dated 17'" February 2016 

which appears at exhibit PK14 to the Fifth Witness Statement of Peter Kidd and states: "I 

have been instructed 011 beha(f ,if Mr. Roderick McCarthy". Therefore the lateness of the 

Security Application is another reason it should be dismissed. 

d. Mr. Wright also submitted: 

i. that the Security Application was issued without any prior notice being given and 

without entering into correspondence with PPC which must have had the effect of 

increasing the cost of the Security Application; 

11. that this course of conduct has added to the cost is proven by the fact that Mr 

McCarthy has felt the need to file and serve two witness statements before any 

evidence has been adduced by PPC after clear deficiencies in his first statement had 
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been exposed in correspondence. 

iii. furthermore, and notwithstanding filing and serving a second statement (on the day 

of the first hearing of this application), Mr McCatthy's evidence remains defective 

in ways over and above those set out above, such as quantum. Initially, Mr McCatthy 

simply baldly assetted that his costs would be £40,000. Subsequently, included with 

his second statement was a purported precedent H which: (a) only totals £23,500 and 

(b) contains costs which will not be incurred such as disclosure. 

1v. this (possibly revised) figure of £23,500 is not credible for reasons which include 

those set out in the Fifth Witness Statement of Peter Kidd. As above, the hearing 

was set down for 3 days on the basis that cross examination would be required. That 

is no longer the case and it is likely that the estimate for the hearing will be 

substantially reduced to a hearing of I day or thereabouts which appears to be a more 

realistic estimate at this time. Further the costs figure given for obtaining witness 

statements, appears to relate to the two shott ( and inadequate) statements which have 

been already produced in this application and are, in any event, grossly excessive 

and dispropottionate. 

v. It appears that by (a) making the application without warning and (b) propounding 

an unsuppotted and unsuppottable figure for costs, Mr McCarthy is attempting to 

stifle the Main Application. 

I 0. In all the circumstances of the case, whether security should be granted It was common ground that 

the comt has a discretion whether to order security considering all the circumstances of the case 

whether it is considered pursuant to CPR Part 25 or CPR Pait 3. Each counsel submitted that the 

discretion should be exercised in favour of their own client. On this aspect Mr. Butler emphasized 

the long career of Mr. McCaithy, which is said to be unblemished, together with the difficulty of 

establishing that a solicitor should be held personally liable. Mr. Wright emphasized the fact that 

substantial sums have already been paid by PPC in legal fees during the course of the proceedings, 

which should, at least in part, be recoverable because of the costs orders made in PPC's favour and 

that it would be unjust to require further security for PPC to take steps to recover sums which it is 

clearly owed. 

Consideration 
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l l. Whether the Court has jurisdiction to make the order sought pursuant to CPR Part 25.12(1) and 

25.13. I prefer the submissions of Mr. Wright on this aspect to those made by Mr. Butler. From the 

literal wording it clearly provides that only a defendant to a claim may apply for security under these 

proceedings. The application for costs against Mr. McCatthy stands to be considered by the court 

pursuant to its discretionary jurisdiction under s.5 l of the Senior Coutts Act 1981. In my view it 

cannot be accepted that applications for costs arising as a consequence of a claim being brought 

should themselves be treated as equating to a substantive claim and I therefore do not accept that 

CPR Part 25 is intended to give the court jurisdiction to order security against a party in respect of 

issues relation to what are clearly ancillaty proceedings. 

12. Whether the Court has jurisdiction to make the order sought pursuant to CPR 3.1(5). At paragraph 

25. l 2.3 of the White Book it states "Rule3.1 (5) providesfor applications for security for costs against 

any party, whether claimant, defendant third party or respondent lo an appeal, who fails to comply 

with a rule ( emphasis added). The decisions in Olatawura v. Abiloye [2002] EWCA Civ 998 and Ali 

v Hudson [2003] EWCA Civ 1793, referred to in para. 3.1.5 of the White Book, indicate that the 

circumstances in which it will be appropriate to order a payment into cou1t will normally be limited 

to cases where a patty has been flouting cou1t rules, orders or procedures or otherwise considered to 

be demonstrating a want of good faith. In this context it is apparent that the want of good faith refers 

to the manner in which a patty is litigating in accordance with the overriding objective. In my view 

there is nothing about the behaviour or conduct of the Defendant in the present case which can be 

described as objectionable so as to give rise to an order for costs under this rule. 

13 .. Whether Mr McCarthy has made out his case under CPR 25.13 as to his entitlement to securityfor 

costs on the basis ,if (i) PPC's alleged impecuniosity pursuant to CPR 25. 13(2)(c) and/or (ii) the fact 

that PFC is based abroad pursuant to CPR 25. 13(2)(a); and whether, in the light oft he merits ,if the 

Main Application, and the timing ,if this application the court should exercise its discretion to make 

an order for security for costs against the D~fendant. 

As I do not consider that the court has jurisdiction in the present case to make an order for costs 

against the Defendant in respect of the Main Application, namely for Mr. McCa1thy to pay the wasted 

costs arising from having to defend against the three claims brought, it is not necessary to go fu1ther 

however, for the sake of completeness, I accept Mr. Wright's submission that Mr. McCarthy has, in 

any event, failed to make out an appropriate case for persuading the court that there should be an 

order against the Defendant to secure Mr. McCarthy's costs of defending the Main Application. l 

take this view because: 
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a. As Mr. Wright has submitted, Mr. McCatihy's evidence is imprecise and falls well short of 

establishing that PPC is impecunious. 

b. I further agree with Mr. Wright that the facts of this case do not support the type of 

assumption as to financial status as arose in Swpd In this case Mr. McCatihy gave no 

forewarning of his application which was, in any event, made late. In these circumstances 

there has been no proper call upon the Defendant to explain its financial structure or 

opportunity to bring that information up to date. 

c. Futihennore, although it is incontrovertible that the Defendant is resident abroad, the 

evidence of Mr. Kidd demonstrates that there are means of enforcing proceedings in Brunei 

whereas the evidence of Mr. McCatihy fails to demonstrate that the opposite is true. No case 

has been made out for an order for security to cover the additional costs which might be 

incurred in applying for enforcement of a costs order in Brunei. 

d. In any event, whether applying the provisions of CPR Patts 3 or 25, the comt may exercise 

a discretion as to whether an order for security for costs is appropriate. In this respect it is 

permissible to consider the strength of the Defendant's case in the Main Application and, 

conversely, the possible weakness of Mr. McCarthy's case. The Main Application is brought 

for wasted costs and although Mr. Butler has submitted that there is a high threshold in such 

cases nonetheless it has to be borne in mind that Mr. McCatihy has acknowledged that, at 

least from a date in 2012 onwards, he was the supervising solicitor in circumstances where 

one Mr. Gregmy, himself unqualified as a lawyer, appears to have had much of the day to 

day conduct of the cases. In my view it is significant that three separate sets of proceedings 

were commenced against the Defendants on identical or very similar grounds and that they 

were all struck out or abandoned. Prima facie it is difficult to see how this could have 

occurred without "improper, unreasonable or negligent act or omission" (derived from the 

wording ofs.51(7) of the Senior Courts Act 1981) by someone. Whether that is as a result 

of the acts or omissions of the legal advisers to the Claimant or as a result of instructions 

given by Mr. Key, acting on behalf of the Claimant, is a matter for the Court hearing the 

Main Application, however it is, in my view, appropriate to have in mind the following 

matters: (i) That the witness statement of Mr. Key dated the 3,d May 2016 (his sixth witness 

statement) contains material which strongly suggests that his legal advisers failed to provide 

him with adequate advice and/or commended proceedings and/or made ce1tain applications 

without any, or at least adequate, instructions from Mr. Key; (ii) That I have ruled that the 

witness statement of Mr. Key just referred to is evidence upon which PPC may rely at the 

hearing of the Main Application to be heard on the 251h July 2016 and for the purposes of 

this application; (iii) That Mr. McCatihy failed to file or serve any evidence in the Main 
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Application by 4'" April 2016 in accordance with the directions made in the Order of the 

Court dated 4'" March 2016 and (iv) That I understand that an application by Mr. McCmthy 

dated the 711
' June 2016 and filed on the 23'd June 2016, seeking pennission for Mr. McCmthy 

to file a witness statement in reply to the wasted costs application, was heard by the Hon Mr. 

Justice Singh on the 27'" June 2016 and was dismissed. Therefore, and notwithstanding the 

provisions of CPR Pait 46.8(2) to which my attention was drawn by Mr. Butler, it seems to 

me that, on the evidence presently available to the comt, PPC has a very strong case against 

Mr. McCa1thy for the recovery of some wasted costs although the precise circumstances and 

quantum will need to be considered. It fmther follows that, in my view, Mr. McCatthy's case 

must be considered to be correspondingly weak. 

e. Fmther, with respect to the exercise of the discretion, it is appropriate to take account of the 

fact that Mr. McCarthy has made this application for security for costs at a late stage and in 

a dilatmy manner. Although dated the 16'" April 2016 that application was not issued until 

the JO'" May 2016. When it is considered that the Main Application was issued on the 3,d 

Februmy 2016 that is a considerable delay. Although Mr. McCarthy sought to excuse this by 

stating that he did not have legal representation at the initial stages that excuse is 

unsatisfactmy because he is himself a qualified solicitor who conducts litigation, there is no 

explanation as to why representation was not obtained earlier and, from an e-mail to the coutt 

dated 17'" February 2016, it actually appears that Mr. Butler was instructed at that time. In 

addition, as Mr. Wright has submitted, it appears that Mr. McCarthy's evidence as to the 

quantum of the security required was deficient in a number ofrespects which rendered both 

the initial figure of £40,000 and the revised figure of £23,500 unreliable and excessive. 

Bearing in mind these factors Mr. Wright has submitted that the real purpose of Mr. 

McCmthy's application is to stifle the Main Application. In my view Mr. Wright's 

submission is most probably correct. At the very least this application combined with the 

recent application heard by Singh J. can be seen as an attempt to delay the hearing of the 

Main Application as long as possible. 

Conclusion 

14. For the reasons set out above the application made by Mr. McCatthy dated the 16'" April 2016 should 

be dismissed. 

Dated this 30'" day of June 2016 

- 12 -




