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David Foxton QC (sitting as a Deputy Judge of the High Court):

(1) Introduction

1. On 14 July 2016 I heard the Defendant’s application for permission to appeal 
out of time against the orders of Deputy Master Nurse and Chief Master Marsh 
in these proceedings. I refused those applications, and ordered the Defendant 
to pay the costs of the application to the Claimant.

2. An issue of principle arose during the summary assessment of those costs as to 
whether certain heads of costs were recoverable, namely those incurred in 
respect of a Jersey firm of lawyers, Dickinson Gleeson. The issue arises 
because the Claimant is acting as a litigant in person, and has instructed Mr 
Machell QC pursuant to the Bar Public Access Scheme. However certain of 
the work for this hearing and (as I understand the position), certain of the work 
for the trial, has been done by Dickinson Gleeson under instructions from the 
Claimant. Dickinson Gleeson are the Claimant’s advocates in related litigation 
in Jersey.

3. As the issue was of potential importance to the parties so far as the future 
conduct of the case was concerned, it was agreed that both parties would make 
written submissions on the issue, and on all other issues concerning the 
Dickinson Gleeson costs, so that I could deliver a separate (and reserved) 
judgment on the question. The parties served their submissions on 18 July 
2016, which were of considerable assistance.

(2) The procedural framework

4. A litigant in person’s rights to recover costs are set out in CPR 46.5. In 
particular CPR 46.5(3) provides:

“(3) The litigant in person shall be allowed –

(a) costs for the same categories of –

(i) work; and

(ii) disbursements,

which would have been allowed if the work had been done or the 
disbursements had been made by a legal representative on the 
litigant in person’s behalf;

(b) the payments reasonably made by the litigant in person for legal 
services relating to the conduct of the proceedings; and

(c) the costs of obtaining expert assistance in assessing the costs claim”.

5. The amount of costs recoverable by a litigant in person is prescribed by CPR 
46.5(4) which provides:
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“(4) The amount of costs to be allowed to the litigant in person for any item of 
work claimed will be –

(a) where the litigant can prove financial loss, the amount that the 
litigant can prove to have been lost for time reasonably spent on 
doing the work; or

(b) where the litigant cannot prove financial loss, an amount for the 
time reasonably spent on doing the work at the rate set out in 
Practice Direction 46”.

6. The rate referred to in CPR 46.5(4)(b) is £19 per hour (CPR PD 46.3.4). Save 
in the case of disbursements, the total costs recovery under CPR 46.5 is 
capped by CPR 46.5(2) to “two-thirds of the amount which would have been 
allowed if a litigant in person had been represented by a legal representative”.

7. There is no dispute as to the Claimant’s ability to recover in respect of Mr 
Machell QC’s costs. Those constitute a disbursement, recoverable under CPR
46.5(3)(a)(ii) (see Agassi v. Robinson (Inspector of Taxes) (No. 2) [2005] 
EWCA Civ. 1507 at [65]). However, there is a dispute as to whether the costs 
the Claimant has incurred in relation to the work done by Dickinson Gleeson 
are recoverable under CPR 46.5.

(3) The work done by Dickinson Gleeson

8. Dickinson Gleeson is a four partner firm of Jersey Advocates. One of those 
partners is Mr James Dickinson, who qualified as an English solicitor in 1997 
(although he does not now practice as an English solicitor) and moved to 
Jersey in 1999. He qualified as an Advocate of the Royal Court of Jersey in 
2004.

9. Dickinson Gleeson is acting for the Claimant in Jersey proceedings involving, 
inter alios, the Defendant, and was first instructed by the Claimant in July 
2013.

10. So far as these proceedings are concerned, the Claimant had originally 
instructed Cooke Young & Keidan as his solicitors. After the Claimant ceased 
to retain Cooke Young & Keidan, Dickinson Gleeson has provided assistance 
to the Claimant on issues such as reviewing and advising on Scott Schedules, 
providing assistance with draft correspondence, reviewing disclosure and 
assisting with the drafting of witness statements and the preparation of 
exhibits.

11. So far as the present application is concerned, £1,224.50 is claimed in respect 
of Mr Dickinson’s work in reviewing appeal documentation and advising, 
£1,743 in relation to work done by Mr Dickinson concerning the skeleton, and 
£63 for work done by Guillaume Staal on the costs summary. Mr Staal is an 
Advocate of the Royal Court of Jersey admitted in 2010.

(4) Are the Dickinson Gleeson costs recoverable in principle?



High Court Unapproved Judgment:
No permission is granted to copy or use in court

Double-click to enter the short title 

Draft 4 August 2016 12:02 Page 4

12. Mr Machell QC for the Claimant argues that the Dickinson Gleeson costs are 
recoverable under CPR 46.5(3)(b) on the basis that they constitute “payments 
reasonably made by the litigant for legal services relating to the conduct of the 
proceedings”. He contends that there is no requirement that the services be 
provided by an English qualified solicitor or barrister to fall within this 
language, albeit issues of reasonableness and proportionality might arise in 
relation to any particular costs claimed.

13. In support of his argument, Mr Machell QC relies on the following matters:

i) The contrast between the phrase “legal services” in CPR 46.5(3)(b) and 
the reference to a legal representative in CPR 46.5(2) and (3)(a), which 
expression is defined by CPR 2.3(1) to mean “a barrister, solicitor, 
solicitor’s employee, manager of a body represented under section 9 of 
the Administration of Justice Act 1985 or person [authorised] for the 
purposes of the Legal Services Act 2007”.

ii) What he contends is the policy behind the litigant in person cost rules, 
and the CPR generally, of dealing with cases justly and at a 
proportionate costs, saving expense and ensuring, so far as possible, 
that the parties are placed on an equal footing.

14. The meaning of CPR 46.5(3)(b) has been considered in two authorities to 
which I was referred. In United Building and Plumbing Contractors v. Kajla
[2002] EWCA Civ. 628, the successful party had been assisted in his claim by 
Mr Whiteland, a director of a debt collection company.  Tuckey LJ (with 
whom Rix LJ agreed) held that these costs were not recoverable under CPR 
46.5(3)(a) as “disbursements which would have been allowed if the … 
disbursements had been made by a legal representative on the litigant in 
person’s behalf” because “no such disbursement would have been made by a 
legal representative” (at [14]). The alternative argument, that the costs fell 
within 46.5(3)(b) as “payments reasonably made … for legal services”, was 
rejected because:

“the sub-paragraph is referring to services which are `legal’: that is to say, 
services provided or under the supervision of a lawyer. On the face of it, Mr 
Whiteland was not providing such services”.

15. The second decision I was referred to was Agassi v. Robinson (Inspector of 
Taxes (No. 2) supra. In that case, the applicant was assisted by a firm of 
specialist tax advisers. Amongst other issues, Dyson LJ considered whether 
the tax adviser’s costs were recoverable under the predecessor to CPR 46.5(3), 
namely CPR 48.6(3). The main argument before the Court was the issue of 
whether the amounts could be recovered as a disbursements.  The Court 
rejected this argument, noting at [73] that:

“The rule contemplates allowing as costs only those categories of 
disbursements which would normally have been made by a legal 
representative. If the expenditure is for work which a legal representative 
would normally have done himself, it is not a disbursement”.
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16. The Court also referred with approval to Tuckey LJ’s interpretation of “legal 
services” as “those provided by or under the supervision of a legal 
representative” (at [69]). The Court clearly took the view that the issue of 
whether services were capable of constituting “legal services” was not simply 
a question of the nature of the services themselves, but also the identity of the 
provider. Dyson LJ stated at [81] to [82]:

“81 At first sight, it might seem regrettable that Mr Agassi should not be 
entitled to recover all of Tenon's fees, provided that they are reasonable 
and proportionate. But so to hold would undermine the delicate balance 
struck by CPR r 48.6(3) and conflict with the established understanding 
of what is allowable as a disbursement. Furthermore, as has been pointed 
out by Mr Drabble and Mr Carr, if Mr Agassi is entitled to recover 
Tenon's reasonable and proportionate fees under CPR 48.6, so too would 
a litigant in person be able to recover the reasonable and proportionate 
fees of any person who provides general assistance in litigation. In view 
of the restricted ambit of section 20(1) of the 1974 Act and of the 
definition of the “right to conduct litigation” in the 1990 Act, there 
would be ample scope for any unqualified and unregulated person to 
provide general assistance in litigation, secure in the knowledge that the 
litigant in person, if successful, would recover the cost of that assistance 
as a disbursement. It may be said that there is nothing wrong with that, 
since the court can exercise control by limiting recovery to what is 
reasonable and proportionate. But, important though this mechanism of 
control undoubtedly is, it would at best be an imperfect tool for 
controlling the activities of unskilled and unregulated persons, who are 
immune from the specific sanctions inherent in the wasted costs 
jurisdiction of the court. In any event, it should not be overlooked that 
most cases settle out of court. 

82 The obvious solution to the problems raised by this case is for an 
organisation such as the Chartered Institute of Taxation to become an 
“authorised body” within the meaning of section 28(5) of the 1990 Act, 
and for those members who wish to conduct litigation to become 
authorised litigators and thereby “legal representatives” within the 
meaning of CPR 2.3(1). Section 28 would permit the institute to limit its 
application to a right to conduct a particular category of litigation, such 
as litigation falling within the scope of the permission granted by the Bar 
Council under the Licensed Access scheme. The reasonable and 
proportionate fees of any such litigator would be recoverable by a 
litigant in person as legal services under CPR r 48.6(3)(b)”. 

17. In my view, services provided by a lawyer qualified in another jurisdiction do 
not constitute “legal services” for the purposes of CPR 46.5(3)(b):

i) I do not see any material difference between the position of a lawyer 
qualified in another jurisdiction, and the specialist tax advisers 
considered in Agassi. In each case, the provider of those services no 
doubt has valuable knowledge and expertise to provide, but in neither 
case are they authorised to conduct litigation, nor are they subject to 
the wasted costs jurisdiction of the court.
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ii) While Dickinson Gleeson are qualified by reference to the law and 
procedure of their own jurisdiction, their position so far as English 
proceedings are concerned is that of lay persons. It seems clear that 
where a lay person such as a McKenzie Friend provides services of a 
kind which a lawyer would provide, their fees for doing so are not 
ordinarily recoverable in litigation from the opposing party (see for 
example Practice Note (McKenzie Friends: Civil and Family Courts
[2010] 1 WLR 1881 at [27] to [29]).

iii) The use of lawyers qualified in another jurisdiction to provide “legal 
services” in relation to the conduct English litigation seems to me to be 
very far from the “unbundling” of legal services which Lord Woolf had 
in mind in Access to Justice – Final Report (1999) Section II Chapter 7 
para. 45 (which contemplated a solicitor or barrister providing legal 
services in relation to aspects of litigation, without being instructed for 
the conduct of the litigation as a whole).

(5) Were the Dickinson Gleeson costs reasonably incurred and reasonable and 
proportionate in amount?

18. In view of the conclusion I have reached on the issue of principle, this issue 
does not arise. Had it done so, however, I would have rejected the Defendant’s 
contention that the payment to Dickinson Gleeson was not “reasonably made”
or were otherwise not reasonable or proportionate. 

i) It is clear on the material before me that Dickinson Gleeson have an 
extensive familiarity with the background issues to this litigation, from 
their involvement in the Jersey litigation involving both parties.

ii) The work for which costs are claimed is work of a kind which I would 
have expected an English solicitor with conduct of litigation to 
perform.  The review by such a solicitor both of the appeal 
documentation and counsel’s skeleton cannot fairly be characterised as 
duplicative of the work done by counsel.

iii) There was no suggestion that the times spent rates claimed were 
themselves unreasonable or disproportionate and, on the material 
available to me, I am satisfied that they were reasonable and 
proportionate.

(6) The Order

19. In these circumstances, I make no further costs order beyond the order already 
made.
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