
 
 

 

PORTALS  
 
In Mulholland v Hughes and Conjoined Appeals, No. AP20/15, Newcastle-upon-Tyne County Court, 18 
September 2015 
 
the court held that a defendant cannot raise an issue at a stage 3 hearing that had not been set out 
in the Response Pack at stage 2.  
 
The court also held that it can order a claimant to repay money if, at the stage 3 hearing, it is found 
that the damages due are less than the sums already paid.  
 
Here the judge was hearing four appeals in relation to the interpretation of the Pre-Action Protocol 
for Low Value Injury Claims in Road Traffic Accidents.  
 
In three of the cases the defendant had not raised at stage 2 a point in relation to the need for a hire 
vehicle, but raised the point at the stage 3 hearing.  
 
The judge rejected an argument that offers made by a defendant at stage 2 should be regarded as 
admissions but said that it was not open to a defendant to raise something at a stage 3 hearing that 
had not been raised at stage 2.  
 
The court said that the Settlement Pack and Response are not pleadings but they do require the 
parties to set out their case and it is incumbent on a defendant to set out clearly the precise nature 
of the defence, that is what is agreed and what is disputed and why it is disputed.  
 
The court referred to paragraph 7.41 of the Protocol:-  
 
“The defendant must also explain in the counter-offer why a particular head of damage has been 
reduced. The explanation will assist the claimant when negotiating a settlement and will allow both 
parties to focus on those areas of the claim that remain in dispute.” 
 
“It follows that it is the intention of the Protocol that if a defendant wishes to raise an issue such as 
the need for hire, that is to be done at the time of the making of the counter-offer. To allow a 
defendant to raise the issue of need at Stage 3 runs entirely contrary to the notion that at the end of 
Stage 2 the parties should have clarity as to what remains in dispute.” 
 
The court also held that requiring the claimant to prove need for car hire in every case was 
inconsistent with paragraph 7.11 which provides that in most cases witness statements will not be 
required and this indicates that witness statements will only be needed where hire, or for example 
the need for care, is formally raised by the defendant at stage 2.  
 
“Irrespective of the above, I regard it as inequitable and unfair for a defendant, for the first time, to 
raise the issue of need at the Stage 3 hearing. It seems to me that it is tantamount to trial ‘by 
ambush’. It hardly needs to be said that to litigate in that way runs entirely contrary to the spirit of 
the Protocol, the expected behaviour of the parties and the intended collaborative approach.”  
 
“Finally, in relation to this ground of appeal, even if it were permissible for a defendant to raise the 
question of need at a Part 8 hearing, given the absence of any forewarning, in my judgment, the 
proper course would have been to adjourn to enable the claimant to file evidence to demonstrate 
need: this is permitted by paragraph 7.1(3) and paragraph 7.2 of the practice direction. As I have 
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made clear, however, in my opinion, the defendant should be estopped from raising need at this 
very late stage.”  
 
Repayment of sums paid  
 
The court held that there was nothing to prevent the court from ordering repayment of monies 
already paid under the protocol. 
 
 In the fourth appeal, what was in issue was the amount of general damages for pain, suffering and 
loss of amenity and the judge had awarded a sum less than that offered by the defendant at stage 2 
and ordered repayment of the difference and that decision was upheld in this appeal.  
 
“It cannot be just or equitable that a claimant is entitled to retain a sum in excess of that which is 
awarded by the court at the end of a hearing. That would be, in my view, manifestly unfair to the 
defendant. I do not think that such was the intention of the Protocol. If the claimant chooses to go 
to a Stage 3 hearing, he must accept the risk that a court will award less than the non-settlement 
payment and that he will have to refund the difference.”  
 
“In the final analysis, a Protocol offer is, in essence, what is now generally referred to as a ‘Part 36 
offer’. It is, after all, governed by CPR Part 36. Its purpose is the same, principally to obtain 
protection in costs. There is a difference in that under the usual provisions of Part 36, no money is in 
fact paid to the claimant but it seems to me that the same principles should apply.” 
 
“Arguably, the closest analogy is a ‘Payment into Court’ pursuant to RSC Ord. 22 and CCR Ord. 11 
which were largely superseded by Part 36. (Although there is still provision for payments into Court 
by virtue of CPR Part 37.) Under the old regime, if a Claimant (Plaintiff) did not recover more than 
the sum paid into Court, the Defendant was entitled to have the balance returned to him.” 
 
“Accordingly, my view is that the non-settlement payment should be treated as an interim payment 
and, therefore, governed by CPR Part 25.” 
 
 


